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Court of Appeals of the District of Columbia 

i - 

f No. 5301. 

Luther II. Reichkldekfer et aL, Appellants, 

vs. 

Sidney L. Hechinger. 


a Supreme Court of the District of Columbia. 

Equity. No. 47434. | 

Sidney L. Hechinger, Plaintiff,! 

vs. 

Proctor L. Dougherty, Sidney F. Taliaferro, land William 
B. Ladue, Commissioners of the District of Columbia; 
District of Columbia, a Municipal Corporation, Defend¬ 
ants. i 


United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the city of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: 


1 Original Bill to Restrain and Cancel Special Assess¬ 
ment as for Taxes and for Other Purposes. 

Filed September 15, 1927. 

In the Supreme Court of the District of Columbia. 

Equity. No. 47434. j 

Sidney L. IIechinger, Plaintiff, \ 

vs. ! 

(1) Proctor L. Dougherty, (2) Sidney F. Taliaferro, and 
(3) William B. Ladue, Commissioners of the District of 
Columbia; (4) District of Columbia, a Municipal Corpo¬ 
ration, Defendants. 

To the Supreme Court of the District of Columbia, holding 
an equity court for said District: 

The plaintiff, Sidney L. Hechinger, respectfully repre¬ 
sents and states as follows: 

1—5301a ! 
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1. That he is a citizen of the United States and a resident 
of the District of Columbia and files this suit in his own 
right and on his own behalf. 

2. The defendants, Proctor L. Doughertv, Sidnev F. Tal- 
iaferro and William B. Ladue, are citizens of the United 
States residents of the District of Columbia are Commis¬ 
sioners of the said District and are sued as such Commis¬ 
sioners of the District of Columbia, and the defendant the 
District of Columbia is a Municipal Corporation and is sued 
in its own right. 

3. That the plaintiff, Sidney L. Hecliinger, is the record 
owner and he is in the possession of two certain tracts or 
parcels of land in the District of Columbia carried on the 
assessment books in the assessors office, in the District of 

Columbia, and designated for assessment purposes 
2 as parcels 151/25 containing to wit, 12.60 acres and 
parcel 151/26 containing, to wit, 12 acres. That 
heretofore said parcels 151/25 and 151/26 were designated 
on the said assessment books as one parcel, to wit, 151/21 
and was so designated for purposes of assessment previous 
to the year 1927 and carried for assessment purposes on 
the said assessment books in the name of one Charles P. 
King but who now has no interest therein. 

4. That the plaintiff, Sidney L. Hecliinger, became the 
owner in fee simple of the said described parcels of land 
bv virtue of two certain deeds filed in the office of the Re- 
corder of Deeds for the District of Columbia, to be recorded 
among the land records of the said District; that one of said 
deeds was filed on the 17th day of May, 1927, and desig¬ 
nated for filing purposes as instrument number 111, the 
other one of said deeds was filed on the 6th dav of July 
and designated for filing purposes as instrument number 
645. 

5. That said parcels of land are situated just outside of 
the original limits of the City of Washington at the inter¬ 
section of 15th and II Streets, Bennings Road and Bladens- 
burg Road, Northeast, running for some distance on the 
north side of H Street or Bennings Road and on the east 
side of Bladensburg Road and heretofore generally known 
and described because of former use as the Graceland Cem¬ 
etery tract containing in all approximately 24.60 acres. 
That said land never has been subdivided and there are no 
permanent improvements thereon and such as are thereon 
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being subject to removal. That most of the said tract is 
above grade of said highways, being in its original condi¬ 
tion as to grade and contour. The location of! the land in 
question is shown in the accompanying plat marked exhibit 
(B): That the streets appearing on the plat north of 

3 Bennings Road and east of Bladensburg Road have 
not been opened but are merely projected in the high¬ 
way plans for the city of Washington, District of Columbia. 

6. That the said Bladensburg Road abutting Said parcels 
for a distance of approximately 903.40 feet has been an 
improved roadway for many years it being originally im¬ 
proved about the years 1825 or 30 as a main and connecting 
highway between the City of Washington, in the District of 
Columbia, and the City of Baltimore, in the State of Mary¬ 
land, and has been continuously used as sucli up to and 
including the present date: That practically j all of said 
traffic on said highway consists of various motor busses, 
touring cars, heavy trucks and other conveyances going to 

and from the said Citv of Baltimore and the towns and sub- 

* 

divisions between the said cities of Washington and Balti¬ 
more; That said highway as now improved never was con¬ 
structed as a local improvement or as a benefit to said 
parcels of land herein mentioned abutting said highway 
but as herein before stated was primarily improved for the 
general public and has been used as a benefit to the people 
of the District and to the property located in the suburbs 
and small towns between the citv of Washington and the 
city of Baltimore and as a main highway for travel to and 
from said cities thereby benefiting not only the people of 
the Citv of Washington generallv but the residents of other 
States, Cities and Towns. 

7. That previous to September 1, 1925 said bladensburg 
Road was improved with an asphalt paving to a width of 
40 feet with gutters and curbs and afforded all !the benefits 
and conveniences of travel for business or any other pur¬ 
poses which was necessary and convenient for the said 
parcels of land abutting thereon: That as previously stated 
said parcels of land have never been subdivided into 

squares and lots and there are at the present time 

4 no streets running through the same; said parcels 
being assessed for taxation as of the valjue of $192,- 

588 for the ground and $400.00 for improvements. 
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8. That the act of Congress approved March 3,1925 mak¬ 
ing appropriations for the government of the District of 
Columbia and other activities chargeable in whole or in part 
against the revenues of such District for the fiscal year 
ending June 30, 1926 and for other purposes, contained 
among other things the following appropriation: 


“Gasoline Tax Hoad and Street Improvements. 


“For paving, repaving, grading and otherwise improv¬ 
ing streets, avenues, suburban roads and suburban streets 
respectively, including personal services and the mainte¬ 
nance of motor vehicles used in this work, as follows, to be 
paid from the special fund created by section 1 of the Act 
entitled ‘An Act to provide for a tax on motor vehicle 
fuels sold within the District of Columbia, and for other 
purposes,’ approved April 23, 1924, and accretions by re¬ 
payment of assessments.” 

“Northeast: For widening to 60 feet and repaving the 
roadway of Bladensburg Hoad, from H Street to the end 
of the present asphalt roadway, $30,000.” 

“In the widening and repaving of roadways hereinbefore 
provided for, 40 per centum of the entire cost thereof in 
each case shall be assessed against and collected from the 
owners of abutting property in the manner provided in the 
Act approved July 1, 1914 (Thirty-eighth Statutes, page 
524), as amended by Section 8 of the Act approved Sep¬ 
tember 1, 1916 (Thirty-ninth Statutes, page 716). The 
owners of abutting property also shall be required to mod¬ 
ify, at their own expense, the roofs of any vaults that may 
be under the sidewalk or parking on said street if it be 
found necessary to change such vaults to permit of the 
roadwav being widened.” 


That pursuant thereto the said Bladensburg Hoad was re¬ 
surfaced and widened to 60 feet the work being done under 
a general contract accepted by the District of Columbia: 
That it appears from the records in the office of the said 
District of Columbia that the bids for the work of resurfac¬ 
ing and widening under the aforementioned appropriation 
were opened on May 27, 1925 and approved and accepted 
May 29, 1925 and the work ordered to be done on 
5 August 7, 1925: That the said work was actually 
commenced September 1,1925 and completed Decern- 
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i 

i 

ber 10, 1925 at a total cost of $62,502.35 for which assess¬ 
ments were levied against the abutting property holders to 
the extent of 40 c /< of the entire cost or $25,000.94 of which 
sum $9,764.38 was thereafter assessed by the I)istrict of 
Columbia against said parcel 151/21 now being said parcels 
151/25 and 151/26 and which sum was assessed against 
said property as a special tax or assessment for the widen¬ 
ing of said road and the laying of said asphalt roadway 
upon the portion of said Bladensburg Road, abutting the 
said parcels 151/25 and 151/26 that is to say 903140 feet. 

That further said assessment complained of was made 
under and by virtue of the pretended authority as contained 
in the act of Congress approved July 21, 1914 making ap¬ 
propriations for tlie District of Columbia for the fiscal year 
ending June 30, 1915 (38 Stats. L. 676, 716) commonly 
known as the “Borland Amendments,” without prior notice 
to plaintiffs, or hearing, or opportunity for them to be 
heard, and without any inquiry of any sort whatsoever into 
whether or not the widening and paving of the; roadway 
would increase the value of the property herein ^described 
and if so to what extent said widening and paving would 
benefit said real estate or any other real estate iiji the Dis¬ 
trict of Columbia, and without anv warrant or lauthoritv 
in law whatsoever: That said assessment is still carried 
upon the tax records of the District of Columbia, as ap¬ 
pears from the bill for said assessment issued jfrom the 
office of the collector of taxes for the District of Columbia, 
a copy of said bill being hereto attached marked exhibit (A) 
and prayed to be made and read as a part of this jbill: And 
wherein there is contained among other things, the follow¬ 
ing statement: 

° ! 

6 “Should this assessment, or any part thereof, re¬ 
main unpaid at the expiration of two years from date 
of service of notice of this assessment, this property will 
be subject to sale therefore, with interest and cost. 

These provisions of law will be enforced.” 

I 

9. Plaintiffs say that the widening and surfacing with 
asphalt of said Bladensburg Road, Northeast, a|s herein¬ 
before described has been of no actual value to; the real 
estate herein involved, and that the widening and surfacing 
thereof as aforesaid has been beneficial only insofar as it 

v i 


i 
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may have improved said roadway as a main highway of 
travel between Washington, D. C. and Baltimore, Maryland, 
as to which, however, plaintiff declares that the asphalt 
roadbed which existed prior to the widening and laying of 
said new asphalt roadbed was equally as good and service¬ 
able for such highway purposes so far as plaintiffs’ real 
estate herein described is concerned; That said asphalt 
paving was laid and widening made as plaintiffs are in¬ 
formed and believe and therefore aver as a means of im¬ 
proving the automobile route from Washington to Balti¬ 
more for the public generally and but for such highway 
travel would not have been laid and plaintiff derives bene¬ 
fits therefrom only in the same manner and to the same 
extent as do District of Columbia property owners in gen¬ 
eral. Plaintiff further savs that the so called “Borland 

* 

Amendments” of 1914 and 1910, which are the acts bv vir- 
tue of which the defendants claim the right to assess said 

v_* 

real estate of plaintiff, provides as follows: 

Provisions of the act of Congress approved July 21, 1914, 
(38 Stats. 517, 524) “Hereafter whenever under appropria¬ 
tions made by Congress, the roadway of any street, avenue 
or road in the District of Columbia is improved by laying 
a new pavement thereon or completely resurfacing the same 
not less than one square in extent, from curb to curb or 
from gutter to gutter where the curb exists, where 
7 the material used is sheet asphalt, asphalt block, as¬ 
phaltic or bituminous macadam concrete, or other 
fixed roadway pavement, such proportion of the total cost 
of the work, including all expenses of the assessments 
therefore -come a lien upon the abutting property, and as¬ 
sessments therefor shall be levied pro rata according to the 
linear frontage of said property on the street, avenue, or 
road, or portion thereof upon the roadway of which said 
new pavement or resurfacing is laid: Provided, that there 
shall be excepted from such assessment the cost of paving 
the space within such roadways for which street railway 
companies are responsible under their charters or under 
law on streets, avenues, or roads where such railways have 
been or shall be constructed.” 

“The assessments hereinbefore provided for shall be 
levied in the following proportion, namely: One-half of the 
total cost upon the abutting property owners and the re- 
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maining one-half and all of the expenses of maintenance 
and repairs to be paid from the revenues of the District 
of Columbia and from the Treasury of the United States 
in equal parts: Provided, That where the width of the street, 
avenue or road to be paved or completely resurfaced from 
curb to curb or gutter to gutter as the case may be shall 
exceed forty feet, the excess including the cost of intersec¬ 
tions or spaces within which street railway- ar£ required 
to pave, shall be paid for one-half out of the Treasury of 
the United States and one-half out of the revenues of the 
District of Columbia.” Provisions of the Act of Con¬ 
gress approved September 1, 191b, 39 Stat. I 776, 716. 
“That hereafter the half cost of the paving lor repav¬ 
ing of a roadway between the side thereof and the center 
thereof with sheet asphalt, asphalt block, granite block, 
vitrified block, cement concrete, bituminous concrete, ma¬ 
cadam, or other form of pavement shall be assessed against 
the property abutting the side of the street so improved, 
such assessments to be levied and collected as I now pro¬ 
vided as to alleys and sidewalks: Provided, That the ad¬ 
vertisement by publication of the commissioners’; intention 
to do such work and the formal hearing in respect thereto 
required by law as to alley and sidewalk improvements 
shall not be required as to roadway improvements.” 


10. That the plaintiff is informed and believes, and there¬ 
fore avers and alleges, that the said assessment herein com- 
plained of, was made without any warrant or authority of 
law whatsoever, and also because being made in an irregu¬ 
lar and illegal manner, is null and void, and should there¬ 
fore be cancelled: That is to sav 


(a) The Act of Congress approved March 3,i 1925, as 
hereinbefore alleged, provided an appropriation 6f $30,000 

to be paid out of the gasoline tax fund, whereas the 
8 Commissioners approved and accepted a bid which 
called for the payment of a sum of $62,502.35, out 
of which sum the said District assumed 60% thereof, or 
the sum of $37,501.40. I 

(b) That the so-called Borland Amendments of; 1914 and 
1916 hereinbefore alleged, and under which the defendants 
claim the right to assess the real estate of plaintiff, provide 
in part: 


i 
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“Hereafter whenever under appropriations made by 
Congress, the roadway of any street, avenue or road in the 
District of Columbia is improved by laying a new pavement 
thereon or completely resurfacing the same not less than 
one square in extent, from curb to curb or from gutter to 
gutter where the curb exists, where the material used is 
sheet asphalt, asphalt block, asphaltic or bituminous ma¬ 
cadam, concrete, or other fixed roadway pavement, such 
proportion of the total cost of the work, including all ex¬ 
penses of the assessment, to be made as hereinafter pre¬ 
scribed, shall be charged against and become a lien upon 
the abutting property.” 


The plaintiff alleges and avers that the defendants have 
disregarded this provision entirely, in that the widening 
and paving of the said Bladensburg Road for which this as¬ 
sessment was made does not extend, as required, from glit¬ 
ter to gutter, or cover the entire street: but there was left in 
the center of the said road unimproved, a certain space to 
wit, a 12-ft. parking or opening. 

(c) Further that the said Borland Amendments also 
provide: 


“* * * That there shall be excepted from such assess¬ 
ment the cost of paving the roadway space included within 
the intersection of streets, avenues and roads, as said inter¬ 
sections are included within the building lines projected.” 


The Plaintiff alleges and avers that in making said as¬ 
sessment, as appears from the accompanying bill rendered 
and hereto attached marked Exhibit “A”, the defendants 
have disregarded the last-mentioned provision and have 
arbitrarilv made the assessment without any deduc- 
9 tions for street intersections, and which are shown 
to exist in accompanying plat hereto attached and 
marked Exhibit “B”. 

(d) Further, the said Borland Amendments also pro¬ 
vide : 


“That where the width of the street, avenue or road to 
be paved or completely resurfaced from curb to curb or 
gutter to gutter as the case may be shall exceed forty feet 
the excess including the cost of intersections or spaces 
within which street railways are required to pave, shall be 
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paid for one-half out of the Treasury of the United States 
and one-half out of the revenues of the District of Colum¬ 
bia.” ! 

i 

The plaintiff alleges and avers that the defendants have 
disregarded this provision, in that the said Bladensburg 
Road was widened and partly surfaced as hereinbefore 
stated to 60 feet in width and the defendants have arbi- 

i 

trarily made said assessment by assessing against the prop¬ 
erty owners 40% of the entire cost; that further the said 
defendants, in determining said assessment complained of, 
erroneously used a rate of $11/27 per front foot instead of 
to-wit, $9.83 per front foot, if said percentage is otherwise 
applicable, which plaintiff denies. 

11. The plaintiff is further informed and believes and 
therefore alleges and avers that if the said Acts of Con¬ 
gress or statutes can be so construed as to atteinpt to give 

defendants such authority to make the assessment herein 

%> 

complained of, they are unconstitutional and ivoid; That 
said assessment as made constitutes an attempt to take 
said real estate and private property without due process 
of law and without just compensation, and is therefore, un¬ 
constitutional and void for the following reasohs: 

(a) That the said Act of Congress approved March 3, 
1925, hereinbefore set out arbitrarily provides! for an as¬ 
sessment against plaintiff's property without requiring the 

street to he paved from curb to curb, or entirely re- 
10 surfaced, or any deduction for street intersections, 
or limiting the width of the street to which the prop¬ 
erties shall be subject to assessment and seeks; to declare 
in other respects a rule or method for the assessment on 
account of improvements, against property located on 
Bladensburg Road, different from that prescribed in the 
case of improvements against ymoperties located on other 
streets or highways prescribed in the same Act of Con¬ 
gress, thereby operating unequally and ununifbrmly, for¬ 
bidding any equal, fail’ or equitable application!, of assess¬ 
ment. 

(b) The said acts or statutes arbitrarily provide for work 
to be done and assessments made against the; plaintiff’s 
property without prior notice to plaintiff, or hearing, or 
opportunity for him to be. heard, and without any inquiry 

2—5301a 
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of any sort whatsoever as to whether or not the paving of 
the roadway would increase the value of the property 
herein described, and if so, to what extent said widening 
and paving would benefit said real estate, or any other 
real estate in the District of Columbia, and without any 
warrant or authority of law whatsoever, the acts or statutes 
expressly prohibiting the granting of a hearing. 

(c) The said acts or statutes arbitrarily provide for an 
assessment against plaintiff's property for work to be done 
which does not amount to an improvement affecting spe¬ 
cially the people adjacent to or the property abutting said 
Bladensburg Road, but provided an improvement beneficial 
to the people of the District in general and to thef country 
beyond, in that the widening and paving of said .iladens- 
burg Road resulted in the widening and paving of an old 
established road or street as part of a boulevard scheme 
connecting Washington and Baltimore and but for such 
never would have been done. 


11 (d) The said acts or statutes arbitrarily provide 

for assessments to be made against plaintiff’s prop¬ 
erty which, by reason of the existence of physical condi¬ 
tions, forbid any equal, fair or equitable application of 
assessments to be made by the taxing of benefits under the 
front-fool rule provided for in said acts or statutes, in that 
said parcels of land herein in question have not been sub¬ 
divided into squares and lots, and when so subdivided and 
the streets and avenues extended through the same, accord¬ 
ing to the plan for the permanent system of highways in 
the District of Columbia, it will leave the land abutting 
said Bladensburg Road herein complained of in such a 
physical condition that no equal, fair equitable assessment 
could be made according to the number of feet abutting 
thereon, as shown by the plat hereto attached marked Ex¬ 
hibit (B) and prayed to be made and read as a part of this 
bill. 


(e) The said acts or statutes arbitrarily provide for an 
assessment by stating the percentage or proportion of the 
total cost of the work to be assessed against the property 
herein involved without any regard as to whether the prop¬ 
erty has been or will be benefited. 

•r % 

12. Said assessment so made and attempted to be made 
by defendants, and as now carried upon the tax books of 
the District of Columbia, constitutes a cloud upon the title 
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of the plaintiff to said land, which affects the market value 
thereof, in that plaintiff cannot freely sell aiid dispose of 
said property, or borrow money upon the security thereof, 
unless and until said cloud is removed: That the tax as¬ 
sessment records of said defendants do not on their face 
show the invalidity, and accordingly, plaintiff has no ade¬ 
quate and complete remedy at law. 

Wherefore, the premises considered, j the plaintiff 
12 prays 

(1) That said Assessments for the widening and 
laying of said paving upon said Bladensburg'Road levied 
and carried against the plaintiff’s said property, be de¬ 
clared invalid, null and void. 

(2) That the said defendants be decreed to cancel the 
said alleged assessment on the tax records ol* the defend¬ 
ant, District of Columbia, in their custody,land be en¬ 
joined pending these proceedings and perpetually there¬ 
after from making, setting up or claiming against said 
property any assessment or assessments on account of the 
widening and laying of said asphalt paving on said Bladens- 
burg Road, Northeast, and from referring to |said assess¬ 
ment or assessments in anv tax certificate oit certificates 

* 

that may hereafter be issued by them in respect of said 
land. 

(3) That the plaintiff have such other and further relief 
as the Court mav deem meet and proper. 

SIDNEY L. HECHINGER. 

S. R. BOWEN, 

EDWIN D. DETWILER, j 

Attorneys for Plaintiff. 

i 

District of Columbia, ss: 

Sidney L. Heehinger, being first duly sworn* upon oath 
deposes and says that he is the plaintiff in the above en¬ 
titled cause, has read the foregoing bill of complaint by him 
subscribed, knows the contents thereof and that Ithe matters 
and things therein contained he verily believes! to be true. 

SIDNEY L. HECHINGER. 

i 

I 

Subscribed and sworn to before me this l|4th day of 
September, 1927. 

[notarial seal.] EVA J. TURNER, 

Notary Public, D. of C . 
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13 In the Supreme Court of the District of Columbia. 

Equity. No. —. 

Sidney L. Hechixger, Plaintiff, 

vs. 

Proctor L. Dougherty et al., Defendants. 

Exhibit A. 

Folio 82. 

Book 3. 

Office of Collector of Taxes, D. C. 

Special Assessment. 

Washington, D. C., July 9, 1926. 

Clarence P. King, * * *, Par. * * *, 151/21, abut¬ 
ting 903.40 feet on Bladensburg Rd., is charged upon the 
books of this office for special improvements as follows: 

For work done under Acts of Congress approved 
August 7,1894, and Jul. 21, 1914, Sep. 1, 1916: 

866.40 ft. paving, All Instalments. 9,764.38 

Interest at 8 per centum per annum from 


Costs 


Total ... 
Paving Roadway. 
Received Payment. 


Collector of Taxes. 

D. C. LM. 

Gasoline Tax. 

The Act of Congress relative to special assessments pro¬ 
vides as follows: 

One-third of the assessment shall be paid within 60 days 
from the date of service of notice of assessment. 

















EXHIBIT 
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One-third shall be paid within one year from date of 
service. 

One-third shall be paid within two years from date of 
service. j 

Interest shall be charged at the rate of 8 per centum per 
annum from the date of service of notice upon all amounts 
that remain unpaid at the expiration of 6*0 days after date 
of service. 

14 Should this property become subject to sale for 
any other assessment or tax whatsoever,! then this 
assessment will become immediately due and payable, and 
the property may be sold therefor together with interest 
and costs. 

Should this assessment, or any part thereof, remain un¬ 
paid at the expiration of two years from date of ;service of 
notice of this assessment, this property will be subject to 
sale therefor, with interest and cost. 

These provisions of law will be enforced. 

N. B.—If this property no longer belongs to you, please 
return this notice to this office with the name and address of 
the present owner. 

(Here follows Exhibit B, marked page I;).) 

i 

16 Answer to Original Bill. 

Filed April 24, 1928. I 

* * * * # # ' * 


Now come the defendants named in the above entitled 
cause and for answer to the original bill filed herein, or to 
so much thereof, as these defendants are advised; it is nec¬ 
essary and material for them to answer, answering say: 

1-2. Thev admit the allegations contained in the first and 
second paragraphs of said bill. 

3. Defendants sav that they have no such knowledge as 
to enable them to admit or deny that the plaintiff!herein is 
the owner of record of the two certain parcels of land in this 
paragraph described but say that they admit, upjon infor¬ 
mation and belief, that the two said parcels of I land de¬ 
scribed as parcels 151/25 and 151/26 are assessed upon the 
assessment rolls of the District of Columbia to Sidney L. 
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Hechinger, that the areas of said parcels are substantially 
as alleged and that heretofore the said parcels were com¬ 
prised in a single parcel described as 151/21 upon said as¬ 
sessment rolls and were assessed in the name of one Charles 
P. King, but thbse defendants have no such knowledge as 
to enable them to admit or denv the allegations that the 
said Charles P. King no longer has any interest in said 
land, but require strict proof of said allegations should the 
same become necessary or material herein. 

4. Answering the fourth paragraph of said bill, these de¬ 
fendants sav that thev have no sufficient knowledge to 
enable them to admit or denv the allegations therein con- 
tained as to the ownership of said land or the date or man¬ 
ner of alleged acquiring thereof and require strict proof 
thereof should the same become necessary or mate- 
17 rial therein. 

5. Answering the fifth paragraph of said bill, these 
defendants sav that thev admit upon information and belief 
that the two said parcels of land are located at the north¬ 
east corner of the intersection of Bladensburg and Ben- 
nings Hoads and front for a considerable distance on the 
easterly side of said Bladensburg Road; and thev further 
admit upon information and belief that said parcels have 
not been sub-divided and are not improved with any sub¬ 
stantial buildings and that the streets shown on the accom¬ 
panying plat as existing north of Bennings Hoad and east 
of Bladensburg Road are merely projected streets and do 
not exist in fact. Further answering said paragraph, these 
defendants allege upon information and belief that the two 
said parcels of land immediately join each other and in 
effect constitute a practically regular parallelogram having 
a frontage of 907.36 feet on Bladensburg Road and with an 
average depth of, to wit, 1,225 feet and a rear line 869.68 
feet long. They further allege upon information and belief 
that the said land is of practically regular contour, con¬ 
tains no excessive elevations or depressions and is readily 
susceptible of subdivisional development without any ex¬ 
tensive grading operations being necessary. Further an¬ 
swering said paragraph, these defendants say that the two 
said parcels of'land lie just beyond the old boundary line 
of the City of Washington, that is to say, Florida Avenue, 
which said Avenue together with IT Street, Maryland Ave¬ 
nue, Fifteenth Street, Bennings Road and Bladensburg 
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Hoad form a common junction or intersection j at a point 
approximately 250 feet from the southwesterly corner of 
said parcel 151/25, and that the said Florida Avenue, H 
Street, Bennings Road and Bladensburg Road are thor¬ 
oughfares of the District of Columbia devoted to 

18 business purposes for several city blocks, or their 
equivalent, in the vicinity of the junction of the 

aforesaid streets and that II Street and Benipngs Road, 
together with the west side of Bladensburg Road imme¬ 
diately north of II Street, have been so used for business 
purposes for a number of years last past and long prior to 
the vear 1925. They further allege that the said Bladens- 
burg Road from H Street to a point well north of and 
beyond said parcels of land has been for a number of years 
last past to all intents and purposes a city street and that 
the said parcels of land have readily accessible jthereto all 
city utilities such as water, sewer, gas, electricity, schools, 
and fire and police protection equal to that maintained in 
anv section of the District of Columbia, 

(>. Answering the sixth paragraph of said bill, these de¬ 
fendants admit that said Bladensburg Road liajs been for 
many years last past an improved roadway and they admit 
upon information and belief that the said roadway has ex¬ 
isted, for, to wit, one hundred years, being originally a road 
connecting the cities of Washington and Baltimore and hav¬ 
ing been in continuous use as such down to and including 
the present date and they further admit upon information 
and belief that a large amount of traffic over and along said 
roadway passes between the cities of Washington and Bal¬ 
timore, but tliev are advised and believe and lienee aver 
that at the time of the paving of said roadway mentioned 
in said bill a large amount of traffic over that portion of 
the said road upon which plaintiff’s property fronts was 
purely local in its nature and originated within; and was 
not destined to, points beyond the District of Columbia, the 
section of said District lying northward of plaintiff’s hold¬ 
ings being a rapidly developing section i for both 

19 business and residential purposes. 

7. Answering paragraph seven of said bill, these 
defendants sav tliev are advised and believe that the allega- 
tions therein contained as to the assessment value of said 
land and improvements are substantially as in said para¬ 
graph set forth and that prior to the paving of said road- 
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way in the year 1925, said Bladensburg Road was paved 
as in said paragraph alleged. Further answering said par¬ 
agraph, these defendants say they are advised and believe 
and hence aver that by reason of the rapid development of 
the territory iimmediately contiguous to plaintiff’s land and 
the consequent heavy increase in traffic over and along said 
Bladensburg Road, the existing pavement thereon in front 
of plaintiff’s land and for a considerable distance north¬ 
ward] v thereof, became worn out and unfit for traffic, neces- 
• • 

sitatiug its replacement as hereinbefore set forth. 

8. Answering the eighth paragraph of said bill, or so 
much thereof as thev are advised it is necessarv and ma- 
ferial for them to answer, these defendants admit that the 
Act of Congress approved March 3, 1925, contains in part 
the provisions quoted in said paragraph and that under and 
bv virtue of the authoritv of said Act the roadway of 


Bladensburg Road from IT Street northwardly to a point 
well beyond plaintiff’s land was paved with sheet asphalt at 


a cost of $62,502.35, and that in accordance with the provi¬ 


sions of law in such 


Acts made and provided of forty per 


centum of said total cost, or $25,000.94, was assessed 


against the abutting properties, tTie assessment against 
parcels 151/25 and 151/20 being then parcel 151/21, was 
in the sum of $9,764.38. Defendants further aver that the 
said Act of Congress approved March 3, 1925, appropriated 

the sum of $812,000.00, which was to be considered 

20 as one fund and thev are advised and believe and 

• 

hence aver that the said Act of Congress did not 
restrict the cost of paving of Bladensburg Road from H 
Street northwardly to the end of existing asphalt pavement 
to the sum of $30,000 as in the eighth paragraph of plain¬ 
tiff’s bill is inferentially alleged, said $30,000 being merely 
an estimate for appropriations submitted long in advance 
of the actual paying of said roadway; the said Act provid¬ 
ing for the paving, repaving or widening of a large number 
of streets and high wavs in the District of Columbia and 
appropriating in all the sum of $812,000; the applicable 
language of said Act, in addition to the provisions thereof 
quoted in the eighth paragraph of said plaintiff’s bill being 
as follows: 


‘‘In all, $812,000; to be disbursed and accounted for as 
‘Gasoline tax, road and street improvements,’ and for that 
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purpose shall constitute one fund and be available imme¬ 
diately: Provided, That no part of such fund shall be used 
for the improvement of any street or section thereof not 
herein specified: Provided further. That assessments in ac¬ 
cordance with existing law shall be made for paving and 
repaving roadways where such roadways are paved or re¬ 
paved with funds derived from the collection pf the tax on 
motor fuels; Provided further, That any projects or por¬ 
tions of projects chargeable to the fund during the fiscal 
year 1925 and subsequent fiscal years and uncompleted at 
the close of those years shall be a continuing charge upon 
the fund until completed and shall, except in so far as con¬ 
ditions beyond the control of the commissioners prevent, 
be given priority over projects subsequently made a charge 
upon such fund.” 

Whereby and by virtue of which the entire! sum appro¬ 
priated became available for expenditure, in such manner 
and in such proportion as the actual costs of the several 
paving operations in said Act provided for might necessi¬ 
tate. I 

Further answering said paragraph, these defendants 
admit that the assessment herein complained pf was made 

under and bv virtue of the authoritv of the Acts of Con- 
* * 

gress approved July 21, 1914, and September 1, 1916, com- 

monlv known and described as the Borland Amend- 
•/ 

21 menl-, the terms and provisions of which]said Acts of 

Congress were strictly complied with in! the making 
of the said special assessment against plaintiff’s land. 

9. Answering the ninth paragraph of said bill, these de¬ 
fendants deny upon information and belief the allegations 
therein contained to the purport and effect tha£ the paving 
and widening of Bladensburg Road in front of plaintiff’s 
property was and has been of no actual value to said prop¬ 
erty, but say that on the contrary they are pd^ised and 
believe and hence aver that the widening and resurfacing of 
said roadway was of great value and benefit to plaintiff’s 
property and will continue to be of value and behefit thereto 
for the reason that it affords completely adequate facilities 
for the passage of the great and increasing traffic over and 
along said road and made the development of plaintiff’s 
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property for business purposes and for residential sub- 
divisional purposes almost a necessity in view of the high 
grade traffic facilities afforded by such widening and resur¬ 
facing, the benefit reflected thus upon plaintiff’s land being 
greatly in excess of the assessment complained of. Further 
answering said paragraph, defendants admit that the quo¬ 
tations of law therein set forth are substantially accurate. 

10-11-12. Answering the tenth, eleventh and twelfth par¬ 
agraphs of said bill, these defendants say they are advised 
and believe and hence aver that the allegations therein con¬ 
tained are conclusions of law not necessarv to be answered 

* 

bv them. 

And now having fully answered, these defendants pray 

that the bill herein mav be dismissed and thev be dis- 

* » 

charged hence with their costs. 

i PROCTOR L. DOUGHERTY, 

SIDNEY F. TALIAFERRO, 

W. B. LADUE, 

Commissioners of the District of Columbia. 

WILLIAM W. BRIDE, 

ROBT. L. WILLIAMS, 

Atfys. for Defts. 

22 District of Columbia, 55: 

Proctor L. Doughertv, Sidnev F. Taliaferro and William 
B. La?n7e, being first duly sworn, on oath depose and say, 
that they have read the foregoing answer, signed and sub¬ 
scribed to by them, and know the contents thereof; that the 
matters and things therein stated as of their personal 
knowledge are true, and those matters and things therein 
stated on information and belief, they believe to be true. 

i PROCTOR L. DOUGHERTY, 

SIDNEY F. TALIAFERRO, 

W. B. LADUE, 

Commissioners of the District of Columbia . 

Subscribed and sworn to before me this 23rd day of 
April, 1928. 

[seal.] 


ADAM A. GTEBEL, 
Notary Public , D. C. 
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Agreed Statement of Facts. 
Filed June 9, 1930. 


The plaintiff and the defendants, by their respective 
counsel, hereby stipulate and agree that the matters and 
things hereinafter stated as matter of fact afe correctly 
and trulv set forth herein, including all documents and 
plats to which reference is made, and that the whole or any 
part or parts of the same may be offered in evidence upon 
anv and all hearings of the above entitled causes without the 
formality of proof, subject to all legal objections as to the 
relevancy, competency, or materiality thereof, and 
23 further subject to the right of any of the parties 
hereto to offer further and additional proof not in 
conflict with anything herein contained. 

1. The plaintiff is a citizen of the United States and a 
resident of the District of Columbia and on to wit, the 17th 
day of May, 1927, became the owner in fee siijnple of cer¬ 
tain lands in the District of Columbia described for pur¬ 
poses of assessment and taxation as parcels i 151/25 and 
151/26 containing in all, to wit, 24.60 acres and that the 
same parcels were previous to the year 1927 so described 
as one parcel, being parcel 151/21, and carried in the as¬ 
sessment books for assessment and taxation in the name of 
Charles P. King, who now has no interest therein. 

2. The individual defendants Luther H. Rdichelderfer, 
Herbert B. Crosby and William B. Ladue are now the Com- 
missioners of the District of Columbia, and the defendant 
the District of Columbia is a municipal corporation. 

3. The said parcels or parcel of land, referred to in par¬ 
agraph 1, were at the time of the assessment hereinafter re¬ 
ferred to, and before the filing of this suit, not jsub-divided 
and there were no permanent improvements thereon, such 
improvements as were thereon being subject to removal and 
were assessed for taxation as of the value of $192,588 for 
the ground and $400 for the improvements. 

4. Embraced in said parcel or parcels is an area of 24.60 
acres with the southern 560 feet of its Bladensburg Road 
frontage level with said road. The contour of the remain- 
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ing portion gradually sloping upward in an easterly direc¬ 
tion to a height of about 15 feet more or less; and now con¬ 
taining its original condition as to grade and contour. 

5. The plat or drawing marked “Exhibit B” and at¬ 
tached to the petition filed herein is substantially correct 
as to location and measurements and the streets running 

through said parcels or parcel as shown thereon, are 
24- as proposed by the permanent system of highways 
in the District of Columbia, but all of said streets as 
shown are merely projected, there being no streets running 
through the same at the time this suit was filed. The prop¬ 
erty herein had accessible city water and sewer service, gas, 
electricity, municipal school facilities, together with fire 
and police protection. 

6. The said parcels, or parcel of land, are situated just 
outside of the original limits of tin' city of Washington at 


the intersection of 15th and II Streets, Bennings Hoad, 
Bladensburg Road and Florida Avenue, X. H., and abut 
Bladensburg Road, beginning at a point approximately 176 
feet north of said intersection and running north for a dis¬ 
tance of 903.4 feet. The west side of Bladensburg Road 
immediately north of its intersection with Florida Avenue, 
and the property on H Street, Florida Avenue and Ben¬ 
nings Road, both east and west of Bladensburg Road are, 
and were prior to 1925, used for business purposes. 

7. The said Bladensburg Road was originally opened up 
and used as a main and connecting highwav between the 
city of Washington and the city of Baltimore many years 
ago and that previous to September 1, 1925 the said road 
was improved with an asphalt paving to a width of forty 
(40) feet with gutters and curbs, but said improved road¬ 
way abutting said property was badly worn in places. Be¬ 
sides interurban traffic over Bladensburg Road, a consider¬ 
able amount originates in the District of Columbia contig- 
uous to the parcels of land owned by plaintiff. 

8. The Act of Congress approved March 3, 1925, making 
appropriations for the government of the District of Co¬ 
lumbia and other activities chargeable in whole or in part 

against the revenues of such District for the fiscal 
25 year ending June 30, 1926, and for other purposes, 

contained among other things the following appro¬ 
priation : 
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1 ‘Gasoline Tax Road and Street Improvements. 

j 

“For paving, repaving, grading, and otherwise improv¬ 
ing streets, avenues, suburban roads and suburban streets, 
respectively, including personal services and the mainte¬ 
nance of motor vehicles used in this work, as follows, to be 
paid from the special fund created by section 1 |of the Act 
entitled ‘An Act to provide for a tax on motor vehicle 
fuels sold within the District of Columbia, and for other 
purposes,’ approved April 23, 1924', and accretions by re¬ 
payment of assessments. 

“Northeast : For widening to 60 feet and repaving the 
roadwav of Bladensburg Road from II Street toithe end of 
the present asphalt roadway, $30,000. 

“In the widening and repaving of roadways hereinbefore 
provided for, 40 per centum of the entire cost |thereof in 
each case shall be assessed against and collected from the 
owners of abutting property in the manner provided in the 
act approved July 1, 1914 (Thirty-eight Statutes, page 
524), as amended by Section 8 of the Act approved Septem¬ 
ber 1, 1916 (Thirty-nine Statutes, page 716). The owners 
of abutting property also shall be required to inodifv, at 
their own expense, the roofs of any vaults tlnit may be 
under the sidewalk or parking on said street if it be found 
necessary to change such vaults to permit thb roadway 
being widened. ” I 


9. Pursuant to the foregoing Act the said Blkdensburg 
Road was resurfaced with asphalt and widened to 60 feet, 
the work being done under a general contract accepted by 
the District of Columbia, the bids for the work wcjre opened 
on May 27, 1925 and approved and accepted Ma^ 29, 1925, 
the work ordered to be done on August 7, 1925. j The said 
work was actually commenced September 1, 19251 and com¬ 
pleted December 10, 1925 at a total cost of $62,502.35, for 
which assessments were levied against the abutting prop¬ 
erty holders to the extent of 40^ thereof, on the sum of 
$25,000.94, of which sum $9,764.38 was thereafter assessed 
by the District of Columbia against said parcel 151/21, now 
being said parcels 151/25 and 151/26, and which sum of 
$9,764.38 was assessed against said property as a 
26 special tax or assessment for the wideninlg of said 
road and the laying of said asphalt roadway upon 


22 


LUTHER H. REICHELDERFER ET AL. VS. 


the portion of said Bladensburg Road, abutting the said 
parcels 151/25 and 151/26, that is to say, 903.40 feet. 

10. Of the total sum of $62,502.35 paid for the said wid¬ 
ening and resurfacing the defendants assumed the sum of 
60% thereof, or the sum of $37,501.41. 

11. The said Act of March 3, 1925 also made numerous 
other appropriations for street improvements, and the fol¬ 
lowing paragraph is at the end of said Act: 


“In all, $812,000; to bo disbursed and accounted for as 
‘Gasoline Tax, road and street improvements’, and for that 
purpose shall constitute one fund and be available imme¬ 
diately: Provided. That no part of such fund shall be used 
for the improvement of any street or section thereof not 
herein specified; Provided further. That assessments in ac¬ 
cordance with existing law shall be made for paving and 
repaving roadways where such roadways are paved or re¬ 
paved with funds derived from the collection of the tax on 
motor vehicle fuels; Provided further. That any projects or 
portions of projects chargeable to the fund during the fiscal 
year 1925 and subsequent fiscal years and uncompleted at 
the close of those years shall be a continuing charge upon 
the fund until completed and shall, except in so far as con¬ 
ditions beyond the control of the Commissioners prevent, 
be given priority over projects subsequently made a charge 
upon such fund.” 


12. The said assessment was also made under and bv 

mt 

virtue of the authoritv as contained in the Acts of Congress 
approved July 21, 1914, 38 Stats. 517-524, and the amend¬ 
ment thereto, approved September 1, 1916, 39 Stats. 676- 
716, commonly known as the “Borland Amendments”, 
which are as follows: 


-Act of Julv 21. 1914. 

* 

“Hereafter whenever under appropriations made by 
Congress, the roadway of any street, avenue or road in the 
District of Columbia is improved by laying a new pavement 
thereon or completely resurfacing the same not less than 
one square in extent, from curb to curb, or from gutter to 
gutter where no curb exists, where the material used is 
sheet asphalt, asphalt block, asphaltic or bituminous mac¬ 
adam, concrete, or other fixed roadway pavement, such pro- 
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portion of the total cost of the work, including all 
expenses of the assessment, to be made as herein¬ 
after prescribed, shall be charged against and be¬ 
come a lien upon the abutting property, and Assessments 
therefor shall be levied pro rata according to! the linear 
frontage of said property on the street, avenue, or road, 
or portion thereof upon the roadway of which said new 
pavement or resurfacing is laid: Provided, That; there shall 
be excepted from such assessment the cost of paving the 
roadway space included within the intersection! of streets, 
avenues, and roads, as said intersections aiie included 
within the building lines projected, and also the cost of 
paving the space within such roadways for which street 
railway companies are responsible under their Charters or 
under law on streets, avenues, or roads where such railwavs 
have been or shall be const acted. 

“The assessments hereinbefore provided for shall be 
levied in the following proportion, namely: One-half of the 
total cost upon the abutting property owneiis and the 
remaining one-half and all of the expenses of mjaintenance 
and repairs to be paid from the revenues of the 'District of 
Columbia and from the Treasury of the United States in 
equal parts: Provided , That where the width of the street, 
avenue, or road to be paved or completely resurfaced from 
curb to curb or gutter to gutter as the case may be, shall 
exceed forty feet, the excess, including the cost cif intersec¬ 
tions or spaces within which street railways are required to 
pave, shall be paid for one-half out of the Treasjurv of the 
United States and one-half out of the revenues 6f the Dis¬ 
trict of Columbia.” ! 


Act of September 1, 1916. 


“Sec. 8. That hereafter the half cost of the paving or 
repaving of a roadway between the side thereojf and the 
center thereof with sheet asphalt, asphalt block, granite 
block, vitrified block, cement concrete, bituminous concrete, 
macadam, or other form of pavement shall bq assessed 
against the property abutting the side of the strqet so im¬ 
proved, such assessments to be levied and collected as now 
provided as to alleys and sidewalks: Provided *jThat the 
advertisement by publication of the Commissioners’ inten¬ 
tion to do such work and the formal hearing iii respect 
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thereto required by law as to alley and sidewalk improve¬ 
ments shall not be required as to roadway improvements. 

“There shall,be included in the area the cost of which is 
assessable hereunder only the roadway area abutting the 
property between lines normally projected from the build¬ 
ing line of the street being improved at the points of inter¬ 
section with the building lines of intersecting streets. 

“There shall be excluded from the cost of the roadway 

work to be assessed hereunder. 

28 “First: The cost of all such work bevond a line 

* 

twenty feet from the side thereof. 

“Second. The cost of all such work within the space 
within which street railway companies are required to pave 
by law, and nothing herein contained shall be construed as 
relieving street railway companies from bearing all the ex¬ 
penses of paving and repairing streets and avenues between 
lines two feet exterior to the outer rails of their tracks, as 
required by section five of the act providing a permanent 
form of government for the District of Columbia, approved 
June eleventh, eighteen hundred and seventy-eight.” 

13. The said assessment was made without prior notice 
to plaintiff, or any hearing, and without opportunity for 
him or the person, or persons, from whom he derived the 
title to be heard, and is still carried upon the tax records of 
the District of Columbia, as evidenced by Exhibit A at¬ 
tached to the petition filed herein. 

14. The sum of $9,764.38 assessed against the said 
parcels or parcel of land, was determined from the follow¬ 
ing figures, and in the following manner. 

(a) The total cost of the widening and resurfacing was 
$62,502.35. 

(b) The amount assessed against ah abutting property 
was 40% of $62,502.35, or $25,000.94. 

(e) The number of feet of all abutting property, for 
determining the rate of assessment per front foot, was fig¬ 
ured at 2218.35 feet. 

(d) The rate per front foot to be assessed against all 
abutting property was determined by dividing $25,000.94 
by 2218.35 feet, or $11.27 per front foot. 

(e) The number of front feet abutting Bladensburg Road 
in said parcels or parcel was 903.40, but the number as used 
in determining assessment was S66.40. 
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(f) The number of front feet as used, 866.40, multiplied 
by the rate of assessment per front foot, as determined 

$11.27, would give the sum of $9,764,328 and the bill 
29 for assessment against said parcels or parcel as 
rendered gives the sum as $9,764.38. j 

(g) The number of front feet abutting all property as 
shown on plat (Exhibit B) is 2,579.18 feet. 

(h) The rate per front foot arrived at bv dividing $25,- 

000.94 by 2,579.18 would be $9.6933. * | 

(i) The assessment against said parcels or parcel on the 
basis of 903.4 front feet and at the rate of $9.6933 per front 
foot would be $8,756.93. 

15. The road when completed by being widen* 
was not entirely resurfaced, but an opening or parking 12 
foot wide and of various lengths was left ih the center 

_ _ i 

thereof as shown on plat. (Exhibit B.) 

16. There was no deduction of proposed or projected 
streets in determining the total number of abutting front 
feet to be assessed. 


ed to 60 feet 


S. R. BOWEN, 

E. D. D., ! 

EDWIN D. DETWILER, 

Attorneys for Plaintiff. 
WILLIAM W. BRIDE, 

W. H. WAHLY, j 

Attorneys for Defendants. 


30 Order Substituting Parties Defendant. 

i 

Filed Jim. !), 1930. j 

I 

i 

i 

# * * * * # * 

The Court being advised by attorneys in open Court that 
Proctor L. Dougherty and Sidney F. Taliaferro, named as 
defendants in the above entitled cause, have resigned as 
Commissioners of the District of Columbia, and Luther H. 
Reichelderfer and Herbert B. Crosby have been appointed 
in their place and stead, it is this 9th day of June, 1930, 
ordered, that the original bill shall be treated ds amended 
as to parties so as to substitute Luther H. Reichelderfer 

4—5301a 


i 





26 


LUTHER H. REICHELDERFER ET AL. VS. 


and Herbert B. Crosby, in the place and stead of Proctor 
L. Dougherty and Sidney F. Taliaferro, both resigned. 

JENNINGS BAILEY, 

Justice. 

Final Decree. 

Filed Jun. 10, 1930. 

***##*# 

This cause coming on to be heard on the 9th day of 
June, 1930, upon the plaintiff’s bill of complaint and as 
amended as to certain parties defendants, substituting 
Luther H. Reicheklerfer and Herbert B. Crosby in the 
place and stead of Proctor L. Dougherty and Sidney F. 
Taliaferro, and whose appearance was entered herein at 
said hearing; the agreed statement of facts and exhibits 
filed herein, the pleadings, evidence and argument 
31 and having been duly considered, it is thereupon by 
the Court, this 10th day of June, A. I)., 1930, ad¬ 
judged, ordered and decreed as follows: 

1. That the assessment for widening and repaving of 
Bladensburg Road in the District of Columbia set out in 
the original bill in the above-entitled cause filed, and car¬ 
ried on the Tax Records of the defendant District of Co¬ 
lumbia as charges and liens against the lands and premises 
situate in the District of Columbia which are described for 
purposes of assessment and taxation as parcels 151/25 and 
151/26 (formerly 151/21) and which said assessment ap¬ 
pears upon the Tax Records of the defendant District of 
Columbia in the name of Charles P. King, be, and the same 
hereby is, declared null and void and of no effect, and can¬ 
celled. 

2. That the District of Columbia and the Commissioners 
thereof, their officers, agents, employees and servants, be, 
and they hereby are, perpetually restrained and enjoined 
from carrying, continuing or permitting to be carried or 
continued, the assessment aforesaid, or any part of the 
same, upon the Tax Records of the defendant District of 
Columbia as a charge or lien against the aforesaid land and 
premises described for purposes of assessment and tax¬ 
ation as parcels 151/25 and 151/26 (formerly 151/21) or 
either of them, or any part of the same, or otherwise seek¬ 
ing to collect said assessment or any part thereof, or refer- 
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ring thereto in any tax certificate or certificates that may 
hereafter be issued bv the said defendant District of Colum- 

m/ 

bia, or its Commissioners, or their officers, agents, servants 
or employees, or any of them, in respect to the parcels of 
land aforesaid, or either of them, or any part thereof. 

3. And that the plaintiff recover of the defendant Dis¬ 
trict of Columbia his taxable costs in t|iis cause as 

32 the same shall be taxed by the Clerk of the Court, 
and have execution therefor as at law. 

JENNINGS BAILEY, 

Justice. 

i 

The defendants in open Court note an appeal from the 
foregoing decree, which is by the Court allowed this 10th 
dav of June, A. D. 1930. j 

JENNINGS BAILEY, 

Justice. 

Approved as to form. 

WILLIAM W. BRIDE, 

W. H. W., 

IV. H. WAHLY, | 

Attorneys for Defendants. 

S. R. BOWEN, 

EDWIN D. DETWILER, 

Attorneys for Plaintiff. \ 

j 

Assignment of Errors. 

Filed Jun. 25, 1930. j 

* * * # * # * 

I 

Now come the defendants in the above cause! and assign 
for error the action of the Court, 

1. In granting a decree for the plaintiff. 

2. In cancelling the assessment against the property in¬ 
volved as illegal. 

3. In holding that the Acts of Congress providing 

33 for such assessments did not constitute a legislative 
determination of the assessments. 

WILLIAM W. BRIDE* 
Corporation Counsel , D. C., 

W. H. WAHLY, 

Assistant Corporation Counsel , t). C ., 

Attorneys for Defendants. 

j 

i 
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Service of a copy of the foregoing Assignment of Errors 
is hereby acknowledged, this 25th dav of June, 1930. 

S. R. BOWEN, 

E. D. D., 

EDWIN D. DETWILER, 

Attorneys for Plaintiff. 

Memorandum. 

June 26, 1930.—Statement of evidence filed. 

Order Making Statement of Evidence of Record. 


Filed Jun. 26, 1930. 

******* 

The Court having this dav signed the statement of evi- 
dence in this cause as of the time of the noting thereof at 
the hearing, now hereby orders the same made of record, 
nunc pro tunc. 

June 26th, 1930. 

JENNINGS BAILEY, 

Justice. 

34 Designation of Record. 

Filed June 25, 1930. 

******* 

The Clerk of the Court will please prepare a transcript 
of record in the above cause for the Court of Appeals, con¬ 
sisting of: 

1. The original bill herein. 

2. The answer to the same. 

3. The agreed statement of facts. 

4. Statement of evidence. 

5. The decree and appeal therefrom. 

6. Assignment of errors. 

7. Order substituting parties defendant. 

8. This designation. 

WILLIAM W. BRIDE, 
Corporation Counsel , D. C ., 

W. H. WAHLY, 

Assistant Corporation Counsel. D. C.> 

Attorneys for Defendants. 


June 25, 1930. 


SIDNEY L. HECHINGER. 
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Service of a copy of the foregoing Designation of Record 
is hereby acknowledged, this 25th dav of June, 1930. 

S. R. BOWEN, i 
E. D. D., 

EDWIN D. DETWILER, 

Attorneys for Plaintiff. 


35 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 


I, Frank E. Cunningham, Clerk of the Supremje Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 34, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this tran¬ 
script, in cause No. 47434 in Equity, wherein iSidncy L. 
Hechinger is Plaintiff and Proctor L. Dougherty^ et ah, arc 
Defendants, as the same remains upon 1 lie files and of 
record in said court. 

In testimony whereof 1 hereunto subscribe mviname and 

• . . • i 

affix the seal of said court, at the city of Washington, in said 
District, this 30th day of August, 1930. ! 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

i Clerk. 

By CHAS B. COFLIN, 

Assistant Clerk. 


36 In the Supreme Court of the District of Columbia, 

Holding an Equity Court. 

i 

Equity. No. 47434. 

i 

Sidney L. Hechinger, 6th and C Streets S. W., Plaintiff, 

v. 

Luther H. Reich elder fer, William B. Ladue, land Her- 
bert B. Crosby, Commissioners of the District of Colum¬ 
bia, and District of Columbia, a Municipal Corporation, 
Defendants. 

Statement of Evidence. 

i 

At the hearing of the above entitled cause on Monday, 
June 9, 1930, before Mr. Justice Bailey, the following pro- 
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ceedings were had, evidence offered and given, and rulings 

made by the Court. 

* 

Thereupon, and in addition to the agreed statement of 
facts herein, to maintain the issues on his part joined, 
plaintiff offered as a witness— 

William T. Ballard (R. 2), who testified under oath that 
he is, and has been for twentv-six vears, a real estate 
broker, experienced in buying and selling real estate; that 
he is familiar in a general wav with the section around Fif- 
teenth and II Streets, Northeast, and at the request of the 
plaintiff has made a study of the widening and repaving of 
Bladensburg Hoad, from Fifteenth and II Streets to ap¬ 
proximately L Street, with respect to benefits thereby ac¬ 
cruing to parcel 121/31; that thereupon counsel for de¬ 
fendants objected to the introduction of testimony tending 
to show the extent of benefits to the property of plaintiff on 
the ground that such testimonv was immaterial because of 
legislative predetermination of benefits in this case; that 
over the objection so made, (R. 3, 4) witness was permitted 
to testify that plaintiff's property has a frontage on Bla¬ 
densburg Hoad in the neighborhood of a thousand 
37 feet and that prior to the laying of the present paving 
that thoroughfare had a macadam roadway which in 
the opinion of the witness could be used for all purposes; 
that said thoroughfare is and was used as one of the main 
arteries into that section of the city, and that the new pave¬ 
ment or roadway does not in the opinion of the witness ben¬ 
efit that particular property; that according to the plat the 
Northern line of plaintiff's property is 1237 feet and a frac¬ 
tion, while the Southern line is 10S7 feet; that the lots on 
the West side of Bladensburg Hoad opposite to plaintiff’s 
property vary in depth from (52 feet to 130 and more feet, 
nearly up to the intersection of L Street. 

On cross-examination (H. 5), witness testified that the 
old roadway was forty feet wide while the present width of 
said roadway is sixty feet, with a parking in the center for 
beautification purposes; that formerly the street had a hard 
surface pavement the condition of which witness couldn’t 
tell in detail; that it was being used every day and was 
passable. 

Whereupon Edward E. Caldwell, a witness produced on 
behalf of the plaintiff, testified under oath (R. 6) that he is, 
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and has boon for approximately ten years, engaged in buy¬ 
ing, selling and appraising real estate; that witness had tes¬ 
tified in condemnation suits or special benefit cases as to 
benefits and damages to property; whereupon (R. 7) coun¬ 
sel interposed an objection to the introduction of testimony 
upon the question of the extent of benefits to the property 
of plaintiff on the ground that such testimony Kvas imma¬ 
terial because of legislative predetermination of | benefits in 
this case; that over the objection so made, witness was per¬ 
mitted to testify that at the request of plaintiff!he had re- 
centlv examined the old Graceland Cemetery trhct located 
practically at Bladensburg Road and H Street as to the 
widening and repaving of Bladensburg Road in front of 
plaintiff’s property, and that in the opinion of the witness 
said property was not benefited by the repaving for 
38 “two big reasons” (R. 8), first, that Bladensburg 
Road is a main arterv leading into Baltimore, and 
second, “that the benefit is more general over the whole citv 
than it would be to any particular abutting property”: that 
the type of repaving with a center parking has onlly widened 
the roadway to approximately 48 feet whereas before it was 
40 feet; that so far as witness’ knowledge went,!the Grace- 
land Cemetery tract has not been subdivided but that the 
property on the West side of Bladensburg Roajl has been 
subdivided; that the Graceland Cemetery tract has a vary- 
ing depth averaging IKK) feet, while the lots oh the other 
side of Bladensburg Road vary in depth up to 130 feet. 


Be it further remembered that the foregoing contains the 
substance of all of the evidence given on the heaijing of this 
cause, and in order that the same may be preserved and 
made of record this statement of evidence is duly made, ap¬ 
proved, and signed, and ordered to be made of record in 
the above entitled cause this 26th day of June, 1930. 

Bv the Court: 

JENNINGS BAILEY, 

I Justice. 

Approved. 

S. R. BOWEN, * | 

E. D. D., 

EDWIN D. DETWILER, j 

Attorneys for Plaintiffs. 
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39 In the Supreme Court of the District of Columbia, 

Holding an Equity Court. 

Equity. No. 47434. 

Sidney L. Hechinger, 6th and C Streets S. AY., Plaintiff, 

v. 

Luther II. Reichelderfeu, William I>. Ladue, Herbert B. 
Crosby, Commissioners of the District of Columbia, and 
District of Columbia, a Municipal Corporation, Defend¬ 
ants. 


To Messrs. S. K. Bowen and Edwin 1). Detwiler, 
Attorneys for Plaintiff, 

231 14th Street Northwest: 


Please take notice that the within statement of evidence 
will lie submitted to the Court on July 31, 1930, at 10:00 
o’clock, A. M., or as soon thereafter as counsel can be 
heard, for the purpose of having the same approved and 
signed by the Court. 

WILLIAM W. BRIDE, 

WILLIAM W. BRIDE, 
Corporation Counsel, I). C., 

W. H. WAIILY, 

W. H. WAIILY, 

Assistant Corporation Counsel , I). C., 

Attorneys for Defendants. 


Service of the foregoing notice and copy of said state¬ 
ment of evidence is acknowledged this 25th dav of June, 
] 930. 

S. R. BOWEN, 

E. D. D., 

EDWIN I). DETWILER, 

Attorneys for Plaintiff. 


40 [Endorsed:! Equity. No. 47434. Sidney L. 

Hechinger, 6th and O Streets S. AY., Plaintiff, v. 
Luther II. Reichelderfer, William B. Ladue, and Herbert B. 
Crosby, Commissioners of the District of Columbia, and 
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District of Columbia, a Municipal Corporation, Defend¬ 
ants. Statement of evidence. William W. Bride and W. 
H. Wahly, Attorneys for Defendants, District Building. 

i 

i 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5301. Luther H. Reichelderfer et al., Appellants, vs. 
Sidney L. Hechinger. Court of Appeals, District of Co¬ 
lumbia. Filed Sep. 25,1930. Henry W. Hodges* Clerk. 


(6084) 


i 

i 


5—5301a 




feduHT OP 

UiSjfSiOT OK QOUteJSIA 
PILED 


JAN 31 <133 i 


IN T 



CLEKK. 


Court of Appeals;, ©tetrict of Columbia 

JANUARY TERM, 1931 


No. 5301 


LUTHER H. REICHELDERFER, ET AL., 

VS. 

SIDNEY L. HECHINGER 


BRIEF OF APPELLANTS 


WILLIAM W. BRIDE, 

Corporation Counsel , D. C., 

VERNON E. WEST, 

Principal Assistant Corporation Counsel , D. C., 

W. H. WAHLY, 

Assistant Corporation Counsel , D . C., 

Attorneys for Appellants. 

\ 


JCL'Kl'K II. DaKBV PRINTING CO.. INC., 


WASHINGTON, U. C. 




















INDEX 


Subject Index 


Statement of the case. 

The evidence . 

Assignment of errors . 

Argument . 

Front foot rule of assessments. 

Legislative determination of assessments 


I Page 

f. 1 

|. 4 

j. 8 
!. 8 
L 18 

T 

i. 18 


Table of Authorities 

! 

Bauman vs. Ross, 167 U. S. 648, 588 . 1 . 17 

Branson vs. Bush, 251 U. S. 182, 189 .\. 20 

French vs. Barber Asphalt Paving Co., 181 U. S. 324 .J. 17 

Houck vs. Little River Drainage District, 239 U. S. 254, 265.. 19 

Milheim vs. Moffat Tunnel Improvement District, 262 U. S. 

710, 721 .j. 18 

i 

Mount Saint Mary's Cemetery vs. Mullins, 248 U. S. 501, 505.;. 17 

Wagner vs. Baltimore, 239 U. S. 207 .. 16 

i 

Withnell vs. Ruecking Construction Co., 249 U. S. 63.j. 15,18 


Statutes 

Appropriation Act of March 3, 1925 (43 Stat. 1224) . . 8 

i 

Act of July 21, 1914 (38 Stat. 517, 524).L 10 

Act of September 1, 1916 (39 Stat. 676, 716) . L 11 

Act of February 9, 1927 (44 Stat. 1064) .13 

i 

Act of August 7, 1894 (28 Stat. 248) .j- 13 


| 

i 























IN THE 


Court of Appeals, Slsetrtct of Columbia 

JANUARY TERM, 1931 


No. 5301 


LUTHER H. REICHELDERFER, et al., 

vs. \ 

SIDNEY L. HECHINGER 


BRIEF OF APPELLANTS 


Statement of the Case 

Sidney L. Hechinger files a bill in equity in the 
Supreme Court of the District of Columbia for the 
cancellation of a special assessment levied by de¬ 
fendants against property owned by him, for 
street improvements consisting of widening and 
paving Bladensburg Road, Northeast, in the; Dis¬ 
trict of Columbia. 

The property assessed consists of two parcels of 
land designated upon the tax records of defend¬ 
ants as parcels 151/25 containing to-wit, 12.60 
acres and parcel 151/26 containing to-wit, 12 
acres. The said parcels at the time the assess¬ 
ment complained of was levied were embraced in 
one tract described as parcel 151/21, and earned 
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upon the assessment records of defendants in the 
name of one Charles P. King, who no longer has 
any property rights therein. (R. p. 2). 

The parcels affected are located immediately 
outside the original limits of the City of Washing¬ 
ton lying Northeast from the junction of Bladens- 
burg Road, Bennings Road, 15th and H Streets, 
Northeast. 

* • 

The grounds set out in plaintiff’s bill upon 
which he relies for the cancellation of the assess¬ 
ments complained of are: 

(a) . The Act of Congress approved March 3, 
1925, under the authority of which the improve¬ 
ment complained of was made, provided an ap¬ 
propriation of $30,000 for said work whereas the 
defendants accepted a bid of $62,502.35 for said 
widening and repairing. (R. p. 7). 

(b) . That although the acts of 1914 and 1916, 
the so-called Borland Amendments, governing the 
method of assessment for the present improve¬ 
ment, provide in part that “ * * whenever * * * the 
roadway of any street, avenue or road * * is im¬ 
proved by laying a new pavement thereon or com¬ 
pletely resurfacing the same * * * from curb to 
curb or from gutter to gutter where no curb 
exists,” ip the paving of Bladensburg Road there 
was left in the center thereof unimproved a 12 
foot parking or opening. 

(c) . That although the acts of 1914 and 1916, 
next above referred to, provide “* * That there 
shall be excepted from such assessment the cost of 
paving the roadway space included within the in¬ 
tersection of streets, avenues and roads, as said 
intersections are included within the building lines 
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projected,” defendants disregarded the statute 
and made no deduction for street intersections. 

(d) . That although the acts of 1914 and 1916 
above referred to provide in part “That where the 
width of the street, avenue or road * * * * shall 
exceed forty feet the excess * * * * shall be paid 
for” by the United States and the District of Col¬ 
umbia (R. p. 8), defendants disregarded this pro¬ 
vision of law and although Bladensburg Road was 
widened and partly surfaced as hereinbefore 
shown to 60 feet in width, defendants have as¬ 
sessed 40% of the entire cost to abutting property 
owners, and that in determining said assessment 
an erroneous rate of $11.27 per front foot instead 
of $9.83 per front foot was used. 

(e) . That the said Act of March 3, 1925,:arbi¬ 

trarily provides for an assessment against plain¬ 
tiff’s property without requiring that the street 
be paved from curb to curb, or entirely resurfaced, 
or any deduction for street intersections be made, 
or limiting the width of the street to which the 
properties shall be subject to assessment! and 
seeks to declare in other respects a rule or method 
for the assessments on Bladensburg Road differ¬ 
ent from that prescribed for improvements on 
other streets provided for by the same Act oi Con¬ 
gress, thereby operating unequally and un-uni- 
formly, forbidding any equal, fair or equitable 
application of assessment. (R. p. 9). | 

(f) . That the Acts referred to provide for im¬ 
provements and assessments without prior notice, 
hearing or opportunity to be heard and without 
any inquiry as to benefits to plaintiff’s property 
or any other property in the District of Columbia, 
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the statutes expressly prohibiting the granting of 
a hearing. 

(g) . That the improvement was not local in 
character but of general benefit to the people of 
the District of Columbia and beyond its borders, 
and was the widening and paving of an old es¬ 
tablished road as part of a boulevard scheme to 
connect Washington and Baltimore. 

(h) . That when proposed streets and avenues 
planned to traverse the property of plaintiff are 
opened and the said tract is subdivided into 
squares and lots, the physical condition thereof 
as to frontage on Bladensburg Road will be such 
as to preclude an equitable assessment upon said 
property. 

(i) . That the statutes arbitrarily fix a per¬ 
centage of the total cost of the improvement of 
Bladensburg Road to be assessed against plain¬ 
tiff’s property without regard to whether the land 
will be benefitted. (R. p. 10). 

(j) . That the assessment complained of con¬ 
stitutes a cloud upon plaintiff’s title affecting the 
market value of his property and the free disposi¬ 
tion thereof. (R. p. 11). 

The Evidence 

The proof offered in this case was all embodied 
in an agreed statement of facts with the exception 
of two witnesses, produced on behalf of plaintiff, 
who testified as real estate experts. 

In substance the statement of facts shows that 
plaintiff became the owner of the property herein¬ 
before described on the 17th day of May, 1927, 
and that at the time the assessment complained of 
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was levied said property had an area of: 24.60 
acres, assessed as of the value of $192,588 for the 
land and $400 for improvements; that it was un¬ 
subdivided; and that the southern 560 feet fronts 
age on Bladensburg Road was level with said 
road. (R. p. 19). The plat marked “Exhibit 
B” is substantially correct as to measurements, 
location of property, and the streets proposed ac¬ 
cording to the highway plan, no existing streets 
traversing the tract. There were at the time the 
assessment herein was levied, accessible to this 
property, city water and sewer service, gas, elec¬ 
tricity, municipal school facilities, together with 
fire and police protection. 

The parcels described abut on the East line of 
Bladensburg Road, beginning approximately 176 
feet north of its intersection with Bennings Road 
and extending north a distance of 903.40 feet. 

The west side of Bladensburg Road, immediate¬ 
ly north of its intersection with Florida Avenue, 
and the property on H Street, Florida Avenue and 
Bennings Road, both east and west of Bladens¬ 
burg Road were used for business purposes prior 
to 1925, and still are so used. Bladensburg Road 
was originally opened and used as a main and 
connecting highway between Washington and 
Baltimore. Prior to 1925 it was improved with 
an asphalt paving to a width of forty feet with 
gutters and curbs, but the roadway abutting 
plaintiff's property was badly worn in places. 
Besides interurban traffic Bladensburg Road car¬ 
ries a considerable amount which originates in the 
District of Columbia contiguous to plaintiffs 
property. (R. p. 20). ! 

Bladensburg Road was widened to 60 feet and 
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resurfaced with asphalt pursuant to an Act of 
Congress approved March 3, 1925, the work being 
completed December 10, 1925, at a total cost of 
$62,502.35 of which 40%, or * $25,000.94 was 
levied in special assessments against abutting 
property on Bladensburg Road, plaintiff’s land be¬ 
ing assessed $9,764.38 (R. p. 21), upon a frontage 
on said Road of 903.40 feet. Defendants assum¬ 
ed 60% or $37,501.41 of said cost. (R. p. 22). 

The assessment against plaintiff’s property was 
made without prior notice to him, or hearing, and 
without opportunity for him or the person or per¬ 
sons from whom he derived title, to be heard, and 
said assessment is still carried upon the tax rec¬ 
ords of defendants as evidenced by “Exhibit A”. 

The assessment levied against plaintiff’s land 
was ascertained by dividing the sum of $25,000.94 
(40% of $62,502.35, the whole cost) by 2218.35, 
the figure erroneously calculated as the total num¬ 
ber of front feet abutting on Bladensburg Road in 
the area improved, thereby giving a rate per front 
foot of $11:27, which multiplied by the erroneous 
figure 866.40, assumed to be the frontage of plain¬ 
tiffs parcels produced the sum $9,764,328, (R. p. 
24) approximately the amount of the assessment 
complained of. 

The total assessible frontage on Bladensburg 
Road within the improved area is 2,579.18 feet 
which shows a correct front foot rate of $9.6933. 
By multiplying the correct frontage of plaintiff’s 
parcels, namely 903.40 by the correct rate per 
front foot, the true assessment of the land de¬ 
scribed is found to be $8,756.93. 

Openings or parkings of varying lengths, 12 
feet wide, were left in the center of the paving of 
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Bladensburg Road as shown on the plat (Exhibit 
B), and there were no deductions for proposed or 
projected streets in determining the total number 
of abutting front feet to be assessed. (R. p. 25). 

William T. Ballard, a witness produced, on be¬ 
half of plaintiff, testified that he is a real estate 
broker of twenty-six years experience; that he had 
made a study of the widening and paving of Bla¬ 
densburg Road with respect to benefits accruing to 
parcel 121/51 and over the objection of counsel 
for defendant was permitted to testify that the 
new pavement or roadway does not benefit plain¬ 
tiff’s property; that prior to the laying of the pres¬ 
ent paving Bladensburg Road had a macadam 
roadway which could be used for all purpbses. 

On cross examination witness testified that the 
roadway has a parking in the center for beautifi¬ 
cation purposes; that formerly the street had a 
hard surface pavement the condition of which wit¬ 
ness testified he couldn’t “tell in detail”; that it 
was used every day and was passable. : (R. p. 
30). | 

The testimony of Edward E. Caldwell produced 
on behalf of plaintiff was in substance that he has 
had approximately ten years experience as a real 
estate broker and over the objection of counsel for 
defendants witness was permitted to testify that 
plaintiff’s property was not benefitted by said re¬ 
paving and widening “for two big reasons”, first, 
that Bladensburg Road is a main artery Jeading 
to Baltimore, and second “that the benefit is more 
general over the whole city than it would be to any 
particular abutting property. (R. p. 31); 
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Assignment of Errors 

Now come the defendants in the above cause and 
assign for error the action of the Court, 

1. In granting a decree for the plaintiff. 

2. In cancelling the assessment against the 
property involved as illegal. 

3. In holding that the Acts of Congress provid¬ 
ing for such assessments did not constitute a leg¬ 
islative determination of the assessments. 


ARGUMENT 

The improvement of Bladensburg Road was not 
made under authority of the general prospective 
statutes of 1914 and 1916 commonly referred to 
as the Borland Amendments, but was directed by 
an Act of Congress approved March 3, 1925, (43 
Stat. Part 1, p. 1224), the applicable provisions 
thereof being as follows: 


“Gasoline Tax Road and Street Improve¬ 
ments.” 

“For paving, repaving, grading, and 
otherwise improving streets, avenues, sub¬ 
urban roads and suburban streets, respec¬ 
tively, including personal services and the 
maintenance of motor vehicles used in this 
work, as follows, to be paid from the special 
fund created by Section 1 of the Act entitled 
‘An Act to provide for a tax on motor ve¬ 
hicle fuels sold within the District of Col¬ 
umbia, and for other purposes,’ approved 
April 23, 1924, and accretions by repay¬ 
ment of assessments.” 

****** 
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“Northeast: For widening to 60 feet 
and repaving the roadway of Bladensburg 
Road from H Street to the end of the pres¬ 
ent asphalt roadway, $30,000.” j 
“In the widening and repaving of road¬ 
ways hereinbefore provided for, 40 per 
centum of the entire cost thereof in each 
case shall be assessed against and collected 
from the owners of abutting property in the 
manner provided in the act approved July 
1, 1914 (Thirty-eight Statutes, page 524), 
as amended by Section 8 of the Act approv¬ 
ed September 1, 1916 (Thirty-nine Stat¬ 
utes, page 716). The owners of abutting 
property also shall be required to modify, at 
their own expense, the roofs of any vaults 
that may be under the sidewalk or parking 
on said street if it be found necessary to 
change such vaults to permit the roadway 
being widened.” 

I 

****** 

I 

i 

“In all, $812,000; to be disbursed and ac¬ 
counted for as ‘Gasoline Tax, road and 
street improvements’, and for that purpose 
shall constitute one fund and be available 
immediately: Provided, That no part of 
such fund shall be used for the improve¬ 
ment of any street or section thereof not 
herein specified; Provided further, That as¬ 
sessments in accordance with existing law 
shall be made for paving and repaving 
roadways where such roadways are paved 
or repaved with funds derived from the col¬ 
lection of the tax on motor vehicle fuels:” 

i 

In the Act just quoted it will be noted that no 
attempt is made to direct the method to ; be fol¬ 
lowed in assessing and collecting the proportion 

l 
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of the cost of the improvement provided for there¬ 
in, other than to direct that 40% of the entire cost 
in each case shall be assessed against and collected 
from the owners of abutting property in the man¬ 
ner provided in the following Acts of Congress: 

Act approved July 21, 1914, 38 Stat. 517, 524, 
reading: 


“Hereafter whenever under appropria¬ 
tions made by Congress, the roadway of any 
street, avenue or road in the District of 
Columbia is improved by laying a new 
pavement thereon or completely resurfac¬ 
ing the same not less than one square in ex¬ 
tent, from curb to curb, or from gutter to 
gutter where no curb exists, where the ma¬ 
terial used is sheet asphalt, asphalt block, 
asphaltic or bituminous macadam, concrete, 
or other fixed roadway pavement, such pro¬ 
portion of the total cost of the work, in¬ 
cluding all expenses of the assessment, to be 
made as hereinafter prescribed, shall be 
charged against and become a lien upon the 
abutting property, and assessments there¬ 
for shall be levied pro rata according to the 
linear frontage of said property on the 
street, avenue, or road, or portion thereof 
upon the roadway of which said new pave¬ 
ment or resurfacing is laid: Provided, 
That there shall be excepted from such as¬ 
sessment the cost of paving the roadway 
space included within the intersection of 
streets, avenues, and roads, as said inter¬ 
sections are included within the building 
lines projected, and also the cost of paving 
the space within such roadways for which 
street railway companies are responsible 
under their charters or under law on 
streets, avenues, or roads where such rail¬ 
ways have been or shall be constructed. 


I 


11 

j 

‘The assessments hereinbefore provided 
for shall be levied in the following propor¬ 
tion namely: One-half of the total cost up¬ 
on the abutting property owners and the 
remaining one-naif and all of the expenses 
of maintenance and repairs to be paid from 
the revenues of the District of Columbia 
and from the Treasury of the United States 
in equal parts: Provided, That where the 
width of the street, avenue, or road to be 
paved or completely resurfaced from curb 
to curb or gutter to gutter as the case may 
be, shall exceed forty feet, the excess in¬ 
cluding the cost of intersections or spaces 
within which street railways are required 
to pave, shall be paid for one-half out of the 
Treasury of the United States and one-half 
out of the revenues of the District of Col¬ 
umbia. I 

“Assessments levied under the provisions 
hereof shall be payable and collectible in the 
same manner and under the same penalty 
for nonpayment as is provided for assess¬ 
ments for improving sidewalks and alleys 
in the District of Columbia, as set fo**th on 
page two hundred and forty-eight of vol¬ 
ume twenty-eight, United States Statutes at 
Large: Provided, That the cost of publi¬ 
cation of the notice of such assessment upon 
the failure to obtain personal service upon 
the owners of the property to be assessed 
therein provided for and of the services of 
such notices shall be paid out of the appro¬ 
priation for the work, and such assessments 
when collected, shall be deposited in the 
Treasury of the United States to the credit 
of the United States and the District of Col¬ 
umbia in equal parts. 

i 

The Act approved September 1, 1916, 39 Stat. 

676, 716, provides in Section 8: j 
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“That hereafter the half cost of the pav¬ 
ing or repaving of a roadway between the 
siae thereof and the center thereof with 
sheet asphalt, asphalt block, granite block, 
vitrified block, cement concrete, bituminous 
concrete macadam, or other form of pave¬ 
ment shall be assessed against the property 
abutting the side of the street so improved, 
such assessments to be levied and collected 
as now provided as to alleys and sidewalks. 
Provided, That the advertisement by publi¬ 
cation of the commissioners’ intention to do 
such work and the formal hearing in re¬ 
spect thereto required by law as to alley and 
sidewalk improvements shall not be re¬ 
quired as to roadway improvements. 

“There shall be included in the area the 
cost of which is assessable hereunder only 
the roadway area abutting the property 
between lines normally projected from the 
building line of the street being improved 
at the points of intersection with the build¬ 
ing lines of intersecting streets. 

“There shall be excluded from the cost 
of the roadway work to be assessed here¬ 
under: 

“First, The cost of all such work beyond 
a line twenty feet from the side thereof. 

“Second, The cost of all such work within 
the space within which street railway com¬ 
panies are required to pave by law, and 
nothing herein contained shall be construed 
as relieving street railway companies from 
bearing all the expense of paving and re¬ 
pairing streets and avenues between lines 
two feet exterior to the outer rails of their 
tracks, as required by section five of the Act 
providing a permanent form of government 
for the District of Columbia, approved 
June eleventh, eighteen hundred and seven¬ 
ty-eight. ” 
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The enactment just quoted was amended by Act 
of February 9, 1927, 44 Stat. 1064, Section 3 
thereof providing 

i 

“That no frontage of abutting property, 
on which a legal assessment for paving or 
repaving has been levied and paid j here¬ 
under, shall be liable to any further assess¬ 
ment hereunder on account of the replace¬ 
ment of such pavement.” 

The Act of Congress approved August 7, 1894, 
28 Stat. 248, to which reference is made in the Act 
of July 21, 1914, above quoted, provides, among 
other things, for payment of assessments in in¬ 
stallments; a charge of eight per centum per 
annum on assessments remaining unpaid | sixty 
days after service of notice thereof; and sale of 
the property assessed after the expiration of two 
years from the date of service of notice of such 
assessments, if then unpaid. 

Passing to the consideration of the grounds 
set out by plaintiff in his bill of complaint 
as entitling him to have the special assessment 
against his property cancelled, we submit that the 
amount, $30,000, designated by the Act of March 
3, 1925, to be expended for the improvements of 
Bladensburg Road was not intended as a limita¬ 
tion upon the cost of the work authorized, but was 
rather an inaccurate estimate of the amount 
which Congress believed sufficient for the purpose. 
The fact that the improvement actually cost 
$62,502.35, for which amount a contract whs let 
after bids were asked for, is immaterial, the 
amount appropriated for the street improvements 
listed under the Act of March 3, 1925, was 

i 
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$812,000, which the statute declared to be “one 
fund * * available immediately.” 

Referring to the objection that spaces twelve 
feet wide and of varying lengths were left unim¬ 
proved in the center of the roadway for beautifi¬ 
cation purposes according to one of plaintiff’s wit¬ 
nesses, it is contended by defendants that in the 
prosecution of the work of making the improve¬ 
ment complained of defendants substantially com¬ 
plied with the requirements of the Act authoriz¬ 
ing, and carried out the intent of Congress. 

In answer to the contention of plaintiff that al¬ 
though the Acts of 1914 and 1916 provided that 
deductions should be made for the cost of paving 
street intersections no such deductions were made 
by defendants in assessing for this improvement, 
the Court’s attention is invited to the Plat, “Ex¬ 
hibit “B”, which shows streets opening into Bla- 
densburg Road from the West, but no “intersect¬ 
ing streets.” Furthermore the Act provides that 
40% of the entire cost should be assessed against 
abutting property, and the provision for deduct¬ 
ing street intersections is inapplicable. 

The reply to the complaint of plaintiff that 
40% of the entire cost of this improvement was 
charged against abutting property is found in the 
Act authorizing the paving of Bladensburg Road, 
which so directs. It is admitted however, that in 
computing the assessible frontage, through inad¬ 
vertence defendants omitted the frontage of a par¬ 
cel next North of plaintiff’s property resulting in 
a higher rate per front foot than was proper. 
This irregularity in the assessment of plaintiff’s 
land these defendants stand ready to correct. 

The contention is made by plaintiff that in the 
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respects hereinbefore pointed out a different rule 
or method of assessments was adopted and direct¬ 
ed for the paving of Bladensburg Road from that 
followed for the improvement of other streets 
named in the same Act. Defendants point out 
that the improvement of Bladensburg Road con¬ 
sisted of widening said Road from 40 feet to 60 
feet as well as its repaving and they submit that 
an examination of the Act will disclose that the 
same rule or method governs the assessments |in all 
improvements involving the widening as well as 
the paving or repaving of streets, avenues and 
roads. j 

j 

The objection is made that the assessments 
herein were levied without prior notice, hearing 
or opportunity to be heard, because the statute ex¬ 
pressly provided that none of these were ! pre¬ 
requisites to the making of the improvements or 
the levying of assessments therefor. This j pro¬ 
cedure we submit is neither without precedent, nor 
is it violative of the constitutional rights of plain¬ 
tiff for in the case of Withnell vs. Ruecking Con¬ 
struction Company , 249 U. S. 63, involving ai spe¬ 
cial assessment for street paving the Court de¬ 
clared : 

i 

i 

“When the assessment is made in accord¬ 
ance with a fixed rule adopted by a legisla¬ 
tive act, a property owner is not entitled to 
be heard in advance on the question of the 
amount and extent of the assessment : and 
the benefits conferred. French vs. Barber 
Asphalt Paving Co ., 181 U. S. 324; Em- 
bree v. Kansas City Road District , 240 U. 
S. 242; Wagner v. Baltimore , 239 U. S. |207, 
217, 218, and cases cited. j 
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“We are of the opinion that the assess¬ 
ment made in accordance with the rule of 
the St. Louis charter was legislative in 
character and required no previous notice 
or preliminary hearing as to the nature and 
extent of benefits in order to maintain its 
constitutional validity.” (69). 

In Wagner vs. Baltimore , 239 U. S. 207, in a 
similar case, the Court said: 


“Taking the decisions in this court to¬ 
gether, we think that it results that the leg¬ 
islature of a State may determine the 
amount to be assessed for a given improve¬ 
ment and designate the lands and property 
benefitted thereby, upon which the assess¬ 
ment is to be made, without first giving an 
opportunity to the owners of the property 
to be assessed to be heard upon the amount 
of the assessment or the extent of the bene¬ 
fit conferred.” (219). 

The further objections to the validity of the 
present assessment, offered by plaintiff, are that 
the improvement in the instant case was not local 
in character; that in a subdivision of the parcels 
involved the assessment will not fall equitably up¬ 
on the several lots; and that the assessment is an 
arbitrarily fixed percentage of the total cost of the 
improvement without regard to whether the land 
assessed will be benefited or not. 

Our answer to these objections is that the as¬ 
sessment complained of herein is in contemplation 
of law legislatively determined and that therefore 
the municipal authorities are not and cannot be 
concerned with the questions urged by plaintiff. 
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In Bauman vs. Ross y 167 U. S. 548, 588, the doc¬ 
trine just stated was laid down by the Couyt in the 
following language: j 

“It was contended by some of the owners 
of land that the public improvement pro¬ 
posed was not of a local character, but was 
for the advantage of the whole country, and 
should be paid for by the United States, and 
not by the District of Columbia, or by the 
owners of the lands affected by the im¬ 
provement. But it is for the legislature, 
and not for the judiciary, to determine 
whether the expense of a public improve¬ 
ment should be borne by the whole State, or 
by the district or neighborhood immediately 
benefited. * * * * j 

“The legislature, in the exercise of the 
right of taxation, has authority to direct 
the whole, or such part as it may prescribe, 
of the expense of a public improvement, 
such as the establishing, the widening, the 
grading or the repair of a street, to be as¬ 
sessed upon the owners of lands benefited 
thereby. 

j 

In further support of defendant’s position that 
notice need not be given before improvements such 
as the present one are made, there may be cited 
French vs. Barber Asphalt Paving Co., 181 U. S. 
324, referred to by the Supreme Court in the With- 
nell opinion, although this Court distinguished the 
French case from others holding that notice and 
opportunity to be heard were not essential when 
the improvement is made under legislative sanc¬ 
tion. 

The case of Mount Saint Mary’s Cemetery vs. 
Mullins, 248 U. S. 501, 505, which involved an as- 

i 
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sessment for the installation of a sewer, the Court 
in its opinion announced that: 

“The settled general rule is that a State 
legislature ‘may create taxing districts to 
meet the expense of local improvements and 
may fix the basis of taxation without en¬ 
countering the Fourteenth Amendment un¬ 
less its action is palpably arbitrary or a 
plain abuse/ Gast Realty v. Schneider 
Granite Co., 240 U. S. 55; Houck v. Little 
River Drainage Co ., 240 U. S. 254, 262.” 

Front Foot Rule of Assessments 

We shall not needlessly burden this Court with 
elaborate quotations from texts and numerous ci¬ 
tations of adjudged cases upon this question for in 
our conception of the material issues in the pres¬ 
ent appeal, the rule adopted for determining the 
assessments is not involved, unless it can be estab¬ 
lished by the record that the results, following the 
rule employed, are palpably arbitrary or grossly 
unequal. To this effect was the Withnell case 
cited above. (71). 

Legislative Determination of Assessments 

In our view of the present appeal the control¬ 
ling question is whether the tax complained of is 
dictated by a legislative determination of assess¬ 
ments for the improvement of Bladensburg Road. 

Upon this subject the Supreme Court, in Mil - 
heim vs. Moffat Tunnel Improvement District , 262 
U. S. 710, 721, declared: 

“It is well settled, however, that if a pro¬ 
posed improvement is one which the State 
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has authority to make and pay for by as¬ 
sessments on property benefited, the legis¬ 
lature in the exercise of the taxing power 
has authority to determine by the statute 
imposing the tax, what lands may be and 
are in fact benefited by the improvement; 
and if it does so, its determination is con¬ 
clusive upon the owners and the Courts and 
cannot be assailed under the Fourteenth 
Amendment unless it is wholly unwarrant¬ 
ed and a flagrant abuse and by reason! of its 
arbitrary character is mere confiscation of 
the particular property. Spencer vs. Mer¬ 
chant, 125 U. S. 345, 356; Fallbrook Irri¬ 
gation District vs. Bradley, supra, p. 174; 
Wagner vs. Baltimore, 239 U. S. 207, 218, 
220; Houck vs. Little River Drainage Dis¬ 
trict, 239 U. S. 254, 262, 265; Branson vs. 
Bush, 251 U. S. 182,190.” 

I > 

Houck vs. Little River District, 239 U. S. 254, 
265, referred to, next above, in the Milheiih case, 
is further cited by defendant in support of the doc¬ 
trine of legislative determination of assessments. 
The assessment in that case, which the highest 
court sustained, involved certain expenses incur¬ 
red in a drainage project. In the opinion which 
does not differ in principle from a number j of de¬ 
cisions upon the same subject, announced by that 
court, we are told that: 

i 

i 

“When local improvements may be deem¬ 
ed to result in special benefits, a further 
classification may be made and special as¬ 
sessments imposed accordingly, but even in 
such case, there is no requirement of the 
Federal Constitution that for every pay¬ 
ment there must be an equal benefit. The 
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State in its discretion may lay such assess¬ 
ments in proportion to position, frontage, 
area, market value, or to benefits estimated 
by commissioners. Davidson vs. New Or¬ 
leans, 96 U. S. 97, 106; Walston vs. Nevin, 
128 U. S. 578, 582; Spencer vs. Merchant, 
supra; Bauman vs. Ross, supra; French vs. 
Barber Asphalt Paving Co., supra; Wight 
vs. Davidson, supra. And, as we have said, 
unless the exaction is a flagrant abuse, and 
by reason of its arbitrary character is mere 
confiscation of particular property, it can¬ 
not be maintained that the State has ex¬ 
ceeded its taxing power. Wagner vs. Balti¬ 
more, ante. p. 207.” 

Branson vs. Bush, 251 U. S. 182, 189, in which 
an assessment for road paving was the issue, fur¬ 
ther supports the doctrine contended for, in de¬ 
claring : 


“The subject was carefully reexamined 
and the law restated in cases so recent as 
Wagner vs. Baltimore, 239 U. S. 207, and 
Houck vs. Little River Drainage District, 
239 U. S. 254, with the result that the rule 
as we have stated it was approved, with the 
qualification, which was before implied, 
that the legislative determination can be as¬ 
sailed under the Fourteenth Amendment 
only where the legislative action is ‘arbi¬ 
trary and wholly unwarranted,’ ‘a flagrant 
abuse, and by reason of its arbitrary char¬ 
acter is mere confiscation of particular 
property.’ And see Withnell vs. Ruecking 
Construction Co., 249 U. S. 63, 69 ; Hancock 
vs. Muskogee, 250 U. S. 454, 457; Embree 
vs. Kansas City Road District, 240 U. S. 
242, 250.” 
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In conclusion it is pointed out that the Congress 
by Act approved March 3, 1925, designated the 
particular street or road to be improved by widen¬ 
ing and repaving, including the part of such road 
to be so improved; said Act also indicated, as near¬ 
ly as could be done in advance, the probably cost 
of the work contemplated, and directed the per¬ 
centage of the entire cost which should be assessed 
against the property abutting on said improve¬ 
ment, thereby establishing the benefit area or dis¬ 
trict, and finally, by reference to former legisla¬ 
tion, fixed the time allowed for payment of the as¬ 
sessments, with the interest and sale penalties for 
neglect or refusal to pay such assessments. I It is 
thus seen that all of the requirements have been 
met, essential to the application of the doctrine of 
legislative determination of the assessment against 
the parcels of land owned by plaintiff, and finally, 
it is urged, that the assessment against plaintiff’s 
property, valued for tax purposes at $192,588, 
cannot be held as arbitrary and wholly unwar¬ 
ranted, a flagrant abuse, and by reason of its arbi¬ 
trary character, a mere confiscation of the prop¬ 
erty assessed. 

It is respectfully submitted therefore that the 
decree of the court below cancelling the assess¬ 
ment against plaintiff’s property should be re¬ 
versed. ! 

WILLIAM W. BRIDE, 

Corporation Counsel, D. C., 

VERNON E. WEST, j 
Principal Assistant Corporation Counsel, D. C., 

W. H. WAHLY, 

Assistant Corporation Counsel, D. C.;, 

Attorneys for Appellants. 
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Jn the Court nf Appeals 

OF THE DISTRICT OF COLUMBIA j 

January Term, 1931. 


No. 5301. 


Luther H. Reichelderfer et al., 
Appellants, 


v . 


Sidney L. Hechinger, 
Appellee . 


BRIEF OF APPELLEE. 


Statement of the Case. 


This appeal is from a decree of the Supreme Court 
of the District of Columbia directing the Appellants 
to cancel a special assessment levied against icertain 
land, belonging to the Appellee, situated on the east 
side of Bladensburg Road just outside of the original 
limits of the City of Washington, lying immediately 
northeast from the junction of Bladensburg Road, Ben- 


| 
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nings Road, Maryland Avenue, 15th and H Streets, 
Northeast, and formerly used and now referred to as 
the Graceland Cemeterv. 

Most of said tract is above grade of said highways, 
being in its original condition as to grade and contour. 
That the streets appearing on the plat north of Ben- 
nings Road and east of Bladensburg Road have not 
been opened, but are merely projected on the highway 
plans. The Act of Congress approved March 3, 1925, 
making appropriation for the District of Columbia, 
provides, among other things, for paving and repaving, 
grading and otherwise improving streets, avenues, sub¬ 
urban roads and suburban streets respectively, to be 
paid from the special fund created by Section 1 of 
the Act approved April 23, 1924, which provided, 
among other things, for widening to 60 feet and repav¬ 
ing the roadway of Bladensburg Road from H Street 
to the end of the present asphalt roadway, $30,000, and 
also contained the further proviso : 

“In the widening and repaving of roadways 
hereinbefore provided for, 40 per centum of the en¬ 
tire cost thereof in each case shall be assessed 
against and collected from the owners of abutting 
property in the manner provided in the Act ap¬ 
proved July 1, 1914 (Thirty-eighth Statutes, page 
524), as amended by Section 8 of the Act approved 
September 1, 1916' (Thirty-ninth Statutes, page 
716). The owners of abutting property also shall 
be required to modify, at their own expense, the 
roofs of any vaults that may be under the side¬ 
walk or parking on said street if it be found neces¬ 
sary to change such vaults to permit of the road¬ 
way being widened.” 

That pursuant thereto, the said Bladensburg Road was 
resurfaced and widened to 60 feet, the work being done 
under general contract accepted by the District of Co- 
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lumbia at a cost of $62,502.35, for which assessments 
were levied against the property owners to the extent 
of 40 per cent of the entire cost, or $25,000.94, of which 
the sum of $9,764.38 was thereafter assessed by the 
appellants against the property before described. 
That said special assessment was made under and by 
virtue of pretended authority contained in the said 
appropriation act of March 3, 1925 according* to the 
front foot rule as provided in the Act of Congress ap¬ 
proved July 21, 1914, making appropriations! for the 
District of Columbia for the fiscal year ending June 30, 
1915, 38 Stats. 716, commonly known as the “Borland 
Amendments,” without prior notice to appellant, or 
hearing, or opportunity for him to be heard, and with¬ 
out any inquiry of any sort whatsoever as to whether 
or not the widening and repaving of the roadway would 
increase the value of the property herein described; 
and if so, to what extent said widening and repaving 
would benefit said real estate. 

As shown by the evidence, the widening and resur¬ 
facing of the asphalt pavement of said Bladensburg 
Road has been of no actual value to the real estate 
herein involved. The widening and resurfacing thereof 
as aforesaid has been beneficial only in so far as it may 
have improved the said roadway as a main highway of 
travel between Washington, D. C., and Baltimore, 
Maryland. Moreover, the appellants disregarded cer¬ 
tain provisions of the so-called Borland Amendments, 
in that there was left in the center of the road unim- 

j 

proved a certain space, to-wit, a 12-foot parking or 
opening and in arbitrarily making the aforesaid assess¬ 
ment without any deduction for street intersections. 

Furthermore, in determining the assessment com¬ 
plained of, the appellants erroneously used a rate of 
$11.27 per front foot instead of, to-wit, $9.83 per front 
foot, if said per cent were otherwise applicable. 
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That the existing physical conditions of the parcel 
above described forbid any equal, fair, or equitable 
application of the assessment under the front foot rule. 

Status of Bladensburg Road. 

Bladensburg Road, which abuts said land of the Ap¬ 
pellee for a distance of approximately 903.40 feet, has 
been an improved roadway for many years, it being 
originally improved about the years 1825 or 1830 as a 
main and connecting high wav between the Citv of 
Washington, District of Columbia, and the City of Bal¬ 
timore, State of Maryland, and has been continuously 
used as such, up to and including the present date. 
Previous to September 1, 1925, the said road was im¬ 
proved with an asphalt paving to a width of forty (40) 
feet with gutters and curbs (Rec., 3 and 20) and by the 
improvement now under consideration said road was 
widened to sixty (60) feet and repaved, leaving ail 
opening or parking, for beautification purposes, twelve 
(12) feet wide and of various lengths in the center 
thereof (Rec., 3 and 20). Practically all of the original 
and present traffic on said road consists of conveyances 
of all types going to and from the City of Baltimore 
and the towns and subdivisions between the cities of 
Washington and Baltimore (Rec., 3 and 20). 

I. 

• ARGUMENT. 

(a) Infirmities of Assessments Under Borland 

Amendments. 

This special assessment was fixed upon a purely 
arbitrary basis without notice or hearing, as a local 
improvement, whereas it was clearly an improvement 
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beneficial to the people of the District in general and 
falling within the Borland Amendments, Acts of 1914 
and 1916, with all, and subject to, the infirmities thereof, 
under which authority it was made. As stated by this 
Honorable Court in the case of Johnson et all v. Dis¬ 
trict of Columbia , 57 App. D. C. 29 (Rhode Island Ave¬ 
nue Case): j 

(a) It was fixed upon a purely arbitrary basis, 

being imposed without regard to either the rela¬ 
tive size or value of the property taxed, or the 
relative value of the benefits to the amount as¬ 
sessed. | 

(b) The property owners affected were afforded 
neither notice nor a hearing, the statute expressly 
prohibiting the granting of a hearing. 

(c) It was fixed and imposed against abutting 

property as a local improvement affecting spe¬ 
cially the property adjacent to that section of 
Bladensburg Road widened and repaved, Whereas, 
it was an improvement beneficial to the people of 
the District of Columbia in general and to the 
country beyond. ! 

i 

Moreover, the facts in this case are similar if not 
identical with those in Johnson et al. v. District of 
Columbia (supra), namely: 

i 

(1) Both assessments were made under author¬ 

ity of like statutes and we are dealing with an 
improved city street extending in a northerly di¬ 
rection from the business and residential section 
of the City of Washington to the City of Balti¬ 
more. j 

(2) The property at the location involved in this 

case had, previous to the improvement under con¬ 
sideration, a forty (40) foot city street with sewer¬ 
age, water and gas mains and electric i lines, all 
installed for the accommodation of the land adja¬ 
cent thereto. ! 


(3) The physical conditions of the lots abutting 
Bladensburg Road at the section thereof involved 
in this case forbid any equal, fair, or equitable 
application of the frontage rule of taxing benefits, 
as will be noted on the plat (Rec., 1*2) and from 
the evidence introduced by appellee (Rec., 30 
and 31). 

(4) The improvement under consideration was 
not local but general in character, it being part 
of a boulevard scheme connecting the Cities of 
Washington and Baltimore. 

In the Johnson Case (supra) this court in its opinion, 
among other things, further stated: 

“We are not, therefore, as in the case of Ru¬ 
dolph et ah v. Knox et ah , 52 App. D. C. 33, 50 
Wash. Law Rep. 357, dealing with farm property 
fronting on a suburban countrv road. We have 
a city street with street car line, sewerage, water 
and gas mains and electric lines, all installed for 
the accommodation of the improved sections of 
the city lying adjacent thereto. 

“The chief contention of the appellants is that 
because of the peculiar relation of plaintiff’s prop¬ 
erty to Rhode Island Avenue, as shown by the plat, 
and the relation of other property similarly situ¬ 
ated to the avenue, the assessments made on the 
frontage basis are arbitrary, unequal, and dis¬ 
criminatory. The legalitv of this method of asess- 
ing taxes for local improvements, against prop- 
ertv facing on streets which divide uniform citv 
squares, is not questioned when applied to prop¬ 
erty of substantially uniform depth and of com¬ 
paratively equal value, and when the assessments 

are not in excess of the benefits.” 

#*#**## 

“It is competent, however, in cases of special 
assessments, arising under a general law, to in¬ 
quire not only into the matter of discrimination 
and inequality, but as to the approximate accord 
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between the assessment and the benefits! actually 
derived by the property owners from the improve¬ 
ments. These questions are always open! in cases 
relating to tlie repaving* or repair of streets, where 
the local authorities act under a statute confer¬ 
ring general discretionary power.” 

# * *■' * * • 

“The evidence adduced at the hearing shows 
that it has been little, if any, benefited by the im¬ 
provement on Rhode Island Avenue. For farm 
purposes and the convenience of reaching; the city, 
macadam pavement would meet the requirements 
equally as well as asphalt pavement. The paving 
of the avenue with asphalt was an improvement of 
general public benefit rather than for the benefit of 

farm property that may lie adjacent thereto.” 

* * # # * # * 


“Where these inequalities exist, the court will 
intervene to prevent an injustice being perpe¬ 
trated. Under the method here provided, the as¬ 
sessments, fixed upon a purely arbitrary basis, 
were imposed without regard to either the rela¬ 
tive size or value of the property taxed, or the 
relative value of the benefits to the amount as¬ 
sessed. The property owners affected 'were af¬ 
forded neither notice nor a hearing. Indeed, the 
statute expressly prohibits the granting of a 
hearing.” 


* 




* 




“But this assessment must fail upon a still 
broader and more equitable ground. The statute 
is not local in terms, nor is it here invoked to au¬ 
thorize a local improvement affecting specially the 
people adjacent to the avenue, but an improve¬ 
ment beneficial to the people of the District in gen¬ 
eral and to the country beyond, in that tlie repav¬ 
ing of this avenue resulted in the paving of an 
old established city street, as part of a boulevard 
scheme connecting Washington and Baltimore. 
Our attention has not been called to a case where 
a general repaving act providing for jhe arbi¬ 


trary assessment of the expenses, or a 


portion 
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thereof, against the abutting property, regardless 
of resulting benefits, has been upheld. It may well 
be that conditions could exist so equitable and fair 
that an assessment on the front-foot plan might 
be sustained, but to do so there must be a rela¬ 
tive equality in the value and depth of the abut¬ 
ting property, and the assessments must not ex¬ 
ceed the benefits.” 

• •••#•• 

“The front-foot method of assessment for street 
improvement, under a general statute, is con¬ 
demned specially on the theory that it taxes the 
individual property fronting on the improvement 
for all or a fixed portion of the expense, to the 
exemption of all other property in the munici¬ 
pality. It is not a local improvement beneficial 
chiefly to the immediate property affected; but a 
public improvement, the expense of which should 
be borne by all the property of the community on 
an equal proportionate basis. To thus tax all or 
an unequal portion of the burden of the expense 
of a general public improvement against the prop¬ 
erty of a single person or a group of persons, to 
the exemption of the public generally, falls within 
the constitutional inhibition forbidding the taking 
of private property for a public use without just 
compensation.” 

******* 

“We are forced to the conclusion that there is 
no theory on which the legality of this assessment 
can be sustained. If the paving of Rhode Island 
Avenue be treated as an original improvement, 
converting a highway into a paved city street, its 
constitutional infirmities are emphasized by rea¬ 
son of the existence of physical conditions forbid¬ 
ding any equal, fair, or equitable application of 
the frontage rule of taxing benefits. If consid¬ 
ered as a repair of the avenue, in the form of re¬ 
paving, its validity must be condemned for the 
additional considerations pointed out, bringing it 
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within the scope of a general city improvement.” 

* * * * * # j * 

j 

This court has had before it several cases sihce that 
of Johnson {supra) and in each of them has consist¬ 
ently reaffirmed its said ruling. See District of Co¬ 
lumbia v. The Railway Terminal Warehouse Co., No. 
4868, decided March 3, 1930; District of Columbia v. 
American Security & Trust Company et al., No. 4949, 
decided April 7, 1930; District of Columbia v. Heurich , 
No. 4950, decided April 7, 1930; District of Columbia 
v. Dodge , No. 5220, decided January 5, 1931. 

The assessment complained of, in addition to having 
the foregoing infirmities as a result of applying the 
front-foot rule under the Borland Amendments of 1914 
and 1916, and in the levying thereof, and which should 
be declared invalid by this Court on the authority of 
the cases cited, has other reasons which should invali¬ 
date this particular assessment, that is to say: 


(b) Appropriation Act of 1925 as Applied Resulted in 
Discriminatory Assessments. 

The Act of March 3, 1925, authorized the Commis¬ 
sioners to widen Bladensburg Road to 60 feet! and re¬ 
pave the same and assess 40 per cent of the entire cost 
against the abutting owners to be collected in the 
manner as provided in the Acts approved July 1,1914, 
and September 1, 1916, whereas, in all other streets, 
in the District of Columbia, paved or repaved ■ for one 
square in extent, under the said Acts of July, 1, 1914, 
and September 1, 1916, and numerous other streets 
named in the Act of March 3, 1925, abutting owners 
are not required to pay 40 per cent of the entire cost 
of a 60-foot street but are only required to pay 33 1/3 

i 
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per cent of the entire cost, the other 66 2/3 per cent 
being paid for by the United States and the District 
governments. 

The Act of July 21, 1914, in this respect providing: 

“That where the width of the street, avenue, or 
road to be paved or completely resurfaced from 
curb to curb or gutter to gutter as the case mav 
be, shall exceed forty feet, the excess including 
the cost of intersections or spaces within which 
street railways are required to pave, shall be paid 
for one-half out of the Treasure of the United 
States and one-half out of the revenues of the 
District of Columbia.” 

The Act of September 1, 1916, in this respect pro¬ 
viding : 


“There shall be excluded from the cost of the 
roadway work to be assessed hereunder. 

First: The cost of all such work bevond a line 
twentv feet from the side thereof. 

m/ 

Second: The cost of all such work within the 
space within which street railway * * *” 

Furthermore, the Act of March 3, 1925, does not 
provide for any deduction to be made by reason of 
any intersecting streets either actually existing or pro¬ 
tected under the Permanent Svstem of Highwav Plan. 

It is respectfully contended, inasmuch as the Ap¬ 
propriation Act of March 3, 1925, fails to provide for 
equal, fair and equitable assessments, but rather con¬ 
tains certain provisions that are discriminatory and 
further provides for assessments in an arbitrary 
manner, that the same should be declared unlawful and 
invalid as depriving the appellee of his property with¬ 
out due process of law and just compensation. 
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(c) If Otherwise Valid, Appellants Clearly Disre¬ 
garded Provisions of the Appropriation I Act of 
1925. 

I 

i 

i 

The Act of March 3, 1925, authorized the Commis¬ 
sioners to widen and repave Bladensburg Road to 60 
feet from H Street to the end of the, then, [present 
asphalt roadway and appropriated the sum of ! $30,000 
to pay for the same. 

The Commissioners, in disregard of the said sum ap¬ 
propriated, let the work out to a general contractor at 
the total cost of $62,502.35 and made the assessments 
against the abutting owners based on 40 per | cent of 
this entire cost. j 

Congress in providing, in this instance, that 40 per 
cent of the entire cost should be charged agajinst the 
abutting owners clearlv intended that the samb should 
be based on a sum not in excess of the amount appro¬ 
priated, $30,000, and certainly never intended that the 
abutting owners should be assessed at any such rate 
per front-foot as has been done in this case, the assess¬ 
ment here complained of being at the rate of $11.27 per 
front foot based on 40 per cent of the entire! cost of 
$62,502.35, or more than twice as much as Congress 
appropriated for the improvement authorized.! 


(d) No Authority for Scheme of Improvement Adopted 

by the Appellants. 

j 

The Act of March 3, 1925, authorized the Commis- 

7 7 i 

si oners to widen to sixty feet and repave the toad way 
of Bladensburg Road. 

The Act of July 21,1914, made assessments for street 
paving conditioned upon the entire street being paved 
for not less than one square in extent from | curb to 
curb or gutter to gutter where no curb exists.j 
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The Act of September 1,1916, made assessments for 
street paving, only possible where the street was paved 
to the center thereof and further provided that the as¬ 
sessments should not be based upon the cost of paving 

for anv excess over twentv feet from the side of said 
» •> 

street. 

In the present instance the Commissioners have not 
widened Bladensburg Road to sixty feet and entirely 
paved or repaved the same, nor have they paved or re¬ 
paved from curb to curb or gutter to gutter or paved or 
repaved to the center of the street as required by the 
above referred to Acts but in effect have created two 
sparate driveways of twenty-four feet wide, each di¬ 
vided by twelve-foot intermittent openings with curb 
around the same evidently for the purpose of beauti¬ 
fication by the planting of grass or shrubbery in the 
said center openings not paved. 

The appellee contends that such a scheme is not in. 
accordance with the authority and appropriation 
granted in the Acts under which the assessment, here 
complained of, was made and he contends further that 
such a scheme was clearly adopted by the Commis¬ 
sioners so as to create a public and general benefit to 
the entire District and the country bevond. 

(e) Admitted Errors in Computation of 

Assessment. 

The stipulation of facts herein filed shows that there 
are errors in the computation of the assessment, herein 
complained of, to the extent of at least $1007.45. This 
resulted from the fact that in computing the assess¬ 
ment the District inadvertently figured the total number 
of abutting feet, in the entire improved area, at 2218.35, 
whereas the total number of abutting feet as shown on 
Exhibit B, attached to the Bill of Complaint, are 
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2579.18, and this number of feet divided into 40 per cent 
of the entire cost of the improvement of $25,000.74 
gives a rate per front foot of $9.6933. 

The assessment as made on 866.40 feet multiplied 
by the erroneous rate of $11.27 per foot should have 
been $9764.328 instead of $9764.38 and if the; correct 
number of abutting feet, 903.4, had been used and mul¬ 
tiplied by the correct rate of $9.6933, the assessment 
would have been $8756.93 or $1007.45 less thaii the as¬ 
sessment as made. 

! 

j 

MISTAKEN THEORY OF APPELLANTS. 

The appellants in their brief, on page eight, state: 

i 

“The improvement of Bladensburg Road was 
not made under authority of the general prospec¬ 
tive statutes of 1914 and 1916 commonly Referred 
to as the Borland Amendments, but was directed 
bv an Act of Congress approved March 3, 1925 (43 
Stat. Part 1, p. 1224)” 

| 

and then they proceed to give the applicable provisions 
of the said Appropriation Act approved March! 3, 1925, 
wherein it is stated (appellants’ brief 9): 

j 

j 

“In the widening and repaving of roadways 
hereinbefore provided for, 40 per centum of the 
entire cost thereof in each case shall be assessed 
against and collected from the owners of abutting 
property in the manner provided in the |Aet ap¬ 
proved July 1, 1914 (Thirty-eight Statutes, page 
524), as amended by Section 8 of the Act ap¬ 
proved September 1, 1916 (Thirty-nine Statutes, 
page 716).” ; 


i 
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What the Appropriation Act, approved March 3, 
1925, did was to appropriate $30,000.00, “for the 
widening and repaving the roadway of Bladensburg 
Boad from H Street to the end the present asphalt 
roadway” and then expressly directed that the assess¬ 
ments, against the abutting property owners, be made 
under authority of the said general prospective stat¬ 
utes of 1914 and 1916. 

It must not be overlooked that we are mostlv con- 
• •> 

corned with, and are complaining against, the appli¬ 
cation of the front foot rule to the assessment herein, 
which rule is provided for in the said general pros¬ 
pective statutes of 1914 and 1916 which this Court has 
repeatedly held forbid any equal, fair, or equitable 
application of the frontage rule to the assessment of 
benefits, where the physical conditions of the abutting 
property are as here. 

From the , evidence introduced by the appellee 
(Bee., 30 and 31), and the agreed statement of facts 
(Bee., 20), it will be noted the appellee’s property has 
a frontage on Bladensburg Boad of 903.4 feet and ex¬ 
tends back to a depth of over 1200 feet while the prop¬ 
erty on the opposite side of the road is subdivided into 
lots which vary in depth from 62 to 130 feet. 

In the recent opinion of this Court in the Dodge Case, 
decided Jan. 5, 1931, the District contended that the 
plaintiff was not in position to complain, since his lot is 
rectangular in shape, extends from the street through 
to the alley, and contains an area above the average of 
lots abutting B Street in Square 725, but this Court 
held such facts did not forbid the plaintiff from con¬ 
testing the assessment and referred to its opinion in 
the Taliaferro Case where it is said: 

“It is contended by the District in the present 
case that the area of the lot in question, in its re- 


15 


t 


lation to the Avenue, is such as to relieve the case 
of the inequities found in the Johnson case. But 
the size, shape, improvements, or favorable loca¬ 
tion of the instant property, is not the test to be 
applied in determining the validity of an assess¬ 
ment under the front-foot rule. The test: is the 
relation of the property to other properties: facing 
on the Avenue, and in the immediate vicinity. F6r 
example, the property immediately west I of lot 
131/41 has a frontage on Rhode Island Avenue of 
27.49 feet, yet the lot in area is much the larger 
of the two; and the lot immediately east, .with a 
frontage of 138.63 feet on the Avenue, has an area 
of little more than one-half of the lot 131/41. 
Similar inequalities exist as to property situated 
along Rhode Island Avenue, both east and west of 
the property in question.” 

j 

Likewise the Appellants in their brief, page 18, state 
that in their view of the present appeal the controlling 
question is whether the assessment complained of is 
dictated by a legislative determination of assessments 
for the improvement of Bladensburg Road. 

It will be noted from a reading of the Appropriation 
Act, approved March 3, 1925, under w T hich this instant 
improvement was made, that Congress determined 
three things: 

i 

(1) That Bladensburg Road from H Street to 

approximately L Street should be widened and re¬ 
paved at a cost of $30,000.00. j 

(2) That 40 per cent of the entire cost should be 
assessed as special benefits against abutting prop- 
ertv owners. 

(3) That said assessments should be made ac¬ 
cording to the frontage rule as stated in the Act of 
1914 and 1916. 

i 

i 

It is under these determinations, taking them: in the 
order as above stated, and for other reasons herein- 


i 


i 

i 
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before urged that the appellee contends from the pre¬ 
vious rulings of this Court that the decree below in can¬ 
celling the instant assessment should be affirmed. 

(1) 'The Act appropriated $30,000.00 and the 
District let the work out to a general contractor at 

. a total cost of $62,502.35 as hereinbefore stated 
(page 11). 

(2) That by requiring a 40 per cent of the en¬ 
tire cost to be assessed against the abutting own¬ 
ers it amounts to a discrimination as hereinbefore 
stated (page ( . ). 

(3) That in the present instance the Acts of 
1914 and 1916 forbid of any fair, equal or equitable 
assessment, as repeatedly held by this Court under 
like cases and as hereinbefore stated. 

Further, in all of the cases cited and quoted by the 
Appellants in their brief, under this point, recognize 
the qualification to the rule, that the legislative deter¬ 
mination can he assailed where the legislative action is 
arbitrary and wholly unwarranted; a flagrant abuse, 
and by reason of its arbitrary character is mere con¬ 
fiscation of particular property. 

If it should be considered bv this Court that there is 

* 

such a legislative determination of assessments as 
claimed by the Appellants then and in such an event 
the Appellee contends the same would clearly fall 
within the exception or qualification to the rule as 
above stated. 

In none of the cases cited, and quoted from, by the 
Appellants in their brief, under the point of legislative 
determination, are the facts relative to the assesments 
complained of applicable to the facts in the present 
instance. 

In MUheim v. Moffat Tunnel Improvement District, 
262 U. S. 710, 67 L. Ed. 1194, the Court had under con- 
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sideration an assessment which was levied against 
property in a certain district defined by the Act au¬ 
thorizing the assessment and said Act limited assess¬ 
ments to be levied only after notice and hearing and 
further provided for an appeal from the findings of the 
assessment commission and gave jurisdiction to the 
Court to disturb the said findings if it should be found 
from the evidence that the assessments were mani¬ 
festly disproportionate to the assessments imposed 
upon other property in the District . 

In IIouch v. Little River District, 239 U. S. 254, 60 L. 
Ed. 266, the Court had under consideration a level tax 
of 25 cents per acre to pay expenses of organization, 
for topographical and other surveys, for plans of 
drainage, for expenses of assessing benefits and dam¬ 
ages and other incidental expenses which may be neces¬ 
sary, before entering upon the main work of drainage. 

This court in the Johnson Case (supra) quoted an 
excerpt from Cast Realty Company v. Schneider Gran¬ 
ite Company , 240 U. S. 55, where in that opinion the 
Court was commenting upon its opinion in ilouck v. 
Little River District (supra) and said: 


“But as is implied by Houck v. Little River 
Drainage District, if the law is of such a character 
that there is a reasonable presumption that sub¬ 
stantial justice generally will be done, but the prob¬ 
ability is that the parties will be taxed dispropor- 

tionatelv to each other and to the benefit conferred 
* • 1 

the law cannot stand against the complaint of one 
so taxed in fact.” 

Branson v. Bush , 251 U. S. 182, 64 L. Ed. 215. 

In that case the Court did not have under considera¬ 
tion a rule for levying special assessments ! against 
property accruing from some improvement, where, in 


i 

i 
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its opinion, it was dealing with a question of legislative 
determination. In dealing with this question the Court 
was considering how far a statute could go in saying 
that a special benefit w’ould accrue to certain property 
or properties, within a defined district, by reason of the 
improvement. 

The assessments levied in that case were also pro¬ 
portioned in accordance with the value of property. 

It is clear that the cases cited by appellants are 
inapplicable and do not affect the questions raised 
herein, where there is directly involved the validity of 
a special assessment based upon the front foot rule, 
under the Borland Amendments and against a parcel 
of ground where the existing physical conditions for¬ 
bid any equal, fair or equitable application thereof. 

HI. 

CONCLUSION. 

In consideration of all of the foregoing and the pre¬ 
vious rulings of this Honorable Court, it is respectfully 
insisted that the Decree of the learned lower Court 
herein should be affirmed. 

Respectfully submitted, 

S. R. Bowen, 

Edwin D. Detwiler, 
Attorneys for Appellee . 




